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Safeco Insurance Company v. Burr: The United States Supreme Court
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The widespread use of consumer credit informa-

ti(_)n With;n rhu imcnranAs inr"uq"ﬂr LY 11f1f-lppnrwir,=. E

vardety of coverages has placed e industry on a -

collision course with the federal Fair Credit Reporting
Act (FCRA). The FCRA requires “any person |who)
takes any adverse action with respect 1o any consumer
that is hased in whole or in part on any information
contained in a consumer [credit] report” to notify the
consumer. 15 TU.S.C. § 1681m{ay. The notice must
point out the adverse action, explain how to reach the
agency that reported on the consumer's credit, and
tell the consumer that he can get a free copy of the
report and dispute its accuracy with the agency FCRA
defines “adverse action” by an insurance company as
“a denial or cancellation of, an increase in any charge
for, or a reduction or other adverse or unfavorable
change in the terms of coverage or amount of, gny
insurance, existing or applied for.” §
1681ak)(1)(B)(iY. Crucial to the scope of insurers'
duty to provide notice under § 1681m(a) is the
meaning of the phrase “based in whole or in part on”
in § 1681m(a) and the word “increase” in the adverse
action definition. The meaning of these words, which
are not defined in the FCRA, was the source of much
debate until the Supreme Court’s decision kst maonth
inSafeco Insurance Co. v Burr, 127 5.C1 2201 (2007).

Also critical to insurers potential lability under
the FCRA is the meaning “willfully” in the FCRA civil
enforcement provision, While § 168le  permits
recovery of actual damages and attorney's fees from
an insurer who negligently fails to comply with the
statute, § 1681n(a) allows for recovery of statutory
damages ranging from $100 to 1,000 per violation,

and punitive damages, if an insurer “willfully fails” 1o
provide required adverse action notices.  Proof of
“willful” faflure to comply with the sratute deamatically
increases insurers exposure under the  statute
because the liguidated damages provision climinates
individual questions of fact regarding actual damages,
allowing plaintiffs” attorneys to bring FCRA cases as
class actions, '

How the FCRA, which originally was enacted
when credit scores were used exclusively to grant or
deny credit, applies to insurance industry is far from
transparent. Since the emergence of modern risk-
based pricing, an applicant’s credit score almost never
results in an outright refusal 10 issue 3 policy, or for
that mawer 2 denial of eredit, Racher, it is one factor,
along with many others, that determine the rate or
premium the applicant must pay for a policy. Typically,
insurers charge a broad range of premiums for similar
if not identical coverage, with their lowest priced
policies reserved for a small segment of the applicant
pool that poses minimal risk of ever making a claim.
Most insurers’ pricing models require a very high
credit score—obined hy only a small percentage of
the general population-—in order w qualify for the
lowest-priced policy. If the FCRA requires insurers to
send an “adverse action” notice to every applicant
whose credit score does not qualify him or her for the
lowest possible premium, a large volume of customer
complaints and inquires is inevitable. ‘The cost of
fielding and addressing these customer inguires has
the potential to outweigh the benefits of risk-hased
pricing models. Consequently, insurers have devised
strategies ta circumvent the FCRA'S notice require-
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ments. These strategies have ranged from challenging
the applicahility of the FCRA to the initial sale of
insurance to attempting to “neuiralize” the effect of
an applicant’s credit score. The approaches of GEICO
Insurance Company and Safeco Tnsurance Company,
the two insurers before the Supreme Court in Safeco
Isurance Company of America v, Burr, are
iflustrative of these approaches.

L Insurer Strategies to Avoid or Minimize the Obliga.
tion to Send Adverse Action Notices

Safeco took the course of least resistance and
staked its defense on the proposition that the FCRA
does not apply to the initial premium charged a first
time customer, regardless of whether the customer’'s
credit history affected the amount of that premium.
GEICO, on the other hand, devised a procedure 1o
“neutralize’ creqit scores and N, . NAUNCAUY minw
the number of first time applicants who were entitled
10 receive an adverse action notice. The procedure
was separate from GEICO's underwriting process and
was invoked only after completion of the normal
underwriting process, Under the normal underwrit-
ing process, which determines the actual price an
applicant will pay for a policy, potential customers call
a toll-free number answered by an agent of four
affiliated GEICO companies: GEICO General, which
sells “preferred” policies at low rates to low-risk
customers; Government Employees, which also sells
“preferred”  policies, buwt only w0 government
employees; GEICO Indemnity, which sells standard
policies to moderate-risk customers; and GEICO
Casualty, which sells nonstandard policies at higher
rates to high-risk customers. The agent takes
pertinent underwriting information from the appli-
cant and, with permission, gets the applicant’s credit
score. The credit score is one weighted factor—along
with 14 others—thar GEICO uses to assign the
applicant 10 one of the four GEICO companies and
sclect the particular rae av which a policy may be
issucd, Only after the particular company and rate are
determined, bascd in part on the applicant’s credit
score, does GEICO attempt to neutralize the score, It
does s0 by comparing the rate actually charged to the
rate the applicant would have been charged if the
applicant had an “average” credit score. GEICO than
gave adverse action notices only to those cusiomers
who would have recetved a worse placement than tha
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of the hypothetical “average” consumer. Under
GEICO s scheme, applicants with better than average
or “neutral” credit scores never recetved notice even
though in some instances a credit score higher than
the applicant’s aboveaverage score would  have
qualified the applicant for placement with a preferred
company at 4 lower rate,

GFEICO's underwriting of the plaintiff’s applica-
tion illustrates how this neutralization methodology
works. In December 2000, plaintiff called GEICO for
a rale quote on persenal automaehbile insurance. Using
the procedure described above, GEICO considered
plaintiff’s credit score along with  his  other
underwriting  characteristics, and determined that
plaintiff was eligible for 2 policy with the standard-rate
company, GEICO Indemnity. To determine whether
plaintiff should receive an adverse-action notice,
GELCO then compared that result with the company
and tier placement plaintiff would have received with
an ostensible “neurral” credit score. Plaintiff's
weighted eredit score (62) was greater than the
welght associaled with a “newtral” or  average
wighted credit report (56), which was approximately
une-haif the top weighted credit score of 105, but not
by enough to improve his company or tier placement,
Accordingly, GEICO determined that no adverse
action notice was required, even though GEICO's
“credit matrix” revealed that a weighted credit score
near the high end of the range would have qualified
plaintiff for placement with GEICO General, the
preferred and least expensive company.

M. Litigation History

Consumers whose credit scores did not qualify
them for the lowest possible premiums offered by
GEICO and Safeco brought proposed class actions
against the insurers for failure to send adverse action
notices in violation of FCRA. Their complaints sought
statutory and punitive damages on the ground that
the ingurers’ viglatons of the FCRA were “willful” with
in the meaning of § 168In(a). At the trial level,
GEICO's and Safcco’s sirategies for avoiding the
FCRAs notice tequirements worked,! The district
court granted summary judgment in favor of both
insurers. With respect to GEICO, the district court
found no adverse action, and therefore no notice
obligation, when “the premium charged ... would
have been the same even if GEICO lndemnity did not
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consider  information in [his] consumer  credit
history,” With respect to Safeco, the court determined
that the offering of a single, initial rate or premium for
insurance cannot be an “adverse action.”

The United States Court of Appeals for the Ninth
Circuit reversed both judgments in an opinion that
caused widespread consternation in the insurance
industry® The circuit court rejected hoth insurers’
approaches w avoiding the FCRAS notice require-
ments and interpreted the wrm “willful™ broadly to
encompass a reckless disregard of one’s obligations
under the FCRA. Rejecting the insurers' position that
enhanced remedies are available only for knowing
violations of the FCRA, the court equated recklessness
with “reliance on creative lawyering that provides
indefensible answers,” “implausible interpremations,
or “creative but unlikely answers 10 ‘ssues of first
impr‘essi(‘“ EREN o S S ST Jn [ H
the district court for further proceedings regarding
the conduct of both GEICO and Safeco,

GEICO and Safcco petitioned the United States
Supreme Court for certiorar, The Court consolidated
the two matters and granted certiorari to resolve a
- conflict in the circuits as to whether § 1681h(a)
reaches reckless disregard of the FCRA's n‘hlig,atim‘.ls,:'5
and, if so, decide whether GEICO and Safeco
committed reckless violatons. On June 4, 2007, the
Supreme Court issued s opinion in  Sgfeco
Insurance Comparny of America v, Burr, US|
127 5.Ct, 2201 (2007), While the Court’s opinion did
not give cither side everything it wanted, it is on
balance a victory for the insurance industry. The Court
agreed with the Ninth Circuir that willful as used in §
1641n(a) encompasses reckless disregard, but ruled
asa matter of law that neither GELCO nor Safeco acted
in reckless disregard of their obligations under the
FCRA. Mareover, the Court ruled that GEICO did not
even violate the FCRA in refusing to send adverse
4CUOnN noOtces.

Justice Sower, writing for the Court, had a solid
seven member majority for every part of his opinion.
Chief Justice Roberts and Justices Kennedy and
Breyer joined his opinion in full, Justice Scalia joined

cvery part of the opinion, except two footnowes tha
offended his well known objection to the use of
legislative intent in interpreting legiskation, Although
Justices Stevens, Ginsburg, Thomas, and Alito
objected tor portions of the majority opinion, at least
wo of them—Justices Stevens arid Ginsburg in some
cases, and Justices Thomas and Alito in others—
agreed with every part the opinion.

III. The Supreme Court’s Opinion -

A. When Does an Insurer’s Use of an Insur-
ance Applicant’s Credit Score in the Under-
writing Process Constitute an “Adverse
Action™ Requiring Notice to the Applicant?

In order tw decide the insurers’ liability for
statutory and punitive damages under the FCRA, the
Court first had to determine whether the insurers
vinlated the statute at all. Plaintiffs’ claims against hoth
GEICO and Safeco were premised on initial rates
charged for new policies. ‘Thus, a threshold question
wus whether an insurer can “increase”™ the initial
premium charged for an ingurance policy in the
absence of any prior dealing between the insurer and
the applicant. The district court thought not,
reasoning that “increase” necessarily connotes
change and without prior dealing there can be no
change.

‘The Supreme Court majority thought otherwise,
The district court and the insurers, in Justice Souter’s
view, construed the term “increase” to0o narrowly.
Although acknowledging thar “increase” measures
difference, he found nothing in the statute that
requires courts to measure the difference between
what an insurer is charging in the challenged
transaction and what the insurer charged in a previous
transaction with the same insured. He reasoned that
the term can just as easily be construed to measure
the difference between what an insurer charges the
complaining insurance applicant and what the insurer
charzes other applicants. 1o illustrate, Justice Souter
used an example, taken from an amicus brief filed by

1. Edo v GEICO Casualty Co., CV 02-678-BR, 2004 WL 3639689, #4 (D.Ore., Feb. 23, 2004).

2, 435 Fid 10481,

3. Compare, g, Cushman v Trans Unfon Corp., 115 E3d 220, 227 (CA 3 1997) (adopting the “reckless disregard” standard),
with Wermtz . Fxgundan Information Solutions, 386 F3d 829, 834 (C.A.7 2004) (construing “willfully” to reqguire that g user “know-
ingly and intentionally violate the Act™y; Phillips v, Grendabd, 312 F.3d 357, 368 (CA B 2002) (same).
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the United States Government, of a gas station owner
who charges more than the posted price for gas to
customers he does not like. “[I]t makes sense,” Justice
Souter observed, “ro say that the owner increases the
price and that the driver pays an increased price, even
if he never pulled in there for gas before.™ He further
notec that the broad reading of the term proposed in
the Government's brief is more consistent the
expansive language used in the FCRA to describe the
adverse effects of unfair and inaccurate credit
reporting. Exempting first-time huyers from the
notice requirement, Justice Souter observed, would
open 4 gapping hole in the statute by eliminating
notice in the circumstance where ic is most likely to
be needed. In this regard, he pointed ow that “notice
in the context of an initially offered rate may be of
greater significance than notice in the context of a
I'EDEWHI - L S e P
the basis of a single, long-term guaranteed rate, a
consumer who is not given notice during the initial

application process may never have an opportunity to

learn of any adverse treatment.”?

Having found that offering an initial rate for new
insurance can be an “adverse action” wiggering the
FCRA's notice requirement, the Court Lurned o the
guestion of causation, i, the wpe of causal
connection the FCRA requires between the insurer’s
use of a credit report and the rate the customer pays,
The answer to this question hinged on the meaning
. of FCRAs requirement that the adverse action be
“based in whole or in part on” a credit report. §
1681m(a). The Court acknowledged that § 1681m(a)
is textually ambiguous. On one hand, the phrase
“hased on” suggests that the credit report must a
“necessary logical condition™ 10 the rale increase in
that the increase would not have occurred “but for”
the credit report. On the other hand, the staue
speaks in terms of basing the rate increase in part”
as well as wholly on the credit report, which suggcsts
that “adverse action is ‘based on' a credit report
whenever the report was considered in the
rate-setting process, even without being a necessary
condition for the rate increase.” 1n resolving this
ambiguity, the Court focused on the practical

4. 127 5.Ct at 2211
4 1275Crar22li o 12
G. 127 5.Ct at 2212,
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consequences for the consumer of ensuring that
credit information is accurate. If consideration of a
corrected credit report would not have changed the
user's decision—in this case, the insurers’ underwrit-
ing decisions—the Court saw no practical reason for
ensuring that the consumer has information needed |
wrcorrect the report. (I} makes more sense,” Justice
Soutgr observed, “1o suspect that Congress meant to
require notice and prompt a2 challenge by the
consumer only when the consumer would gain
something if the challenge succeeded.”®

B. The GEICO Loophole

If Justice Souter had stopped there, the Court’s
decision would have been unremarkable. A holding
that the plainiffs” credit reports must have made a
praciical diflerence, together with a remand for a
factual inguiry inlo that issue, would have left the
lower courts significant room 1o apply the statute in
4 manner that requires insurers w send notice
whenever a better credit score would have resalted in
a better offer from the insurer. The Court, however,
in what is destined to become known as the GEICO
loophole, proceeded to rule as a matter of law that
GEIC(O's method of “neutralizing” credit scores
effecrively idenrified when a credit score is a “logically
necessary condition” 1o a rate increase triggering the
insurer’s abligation o send an adverse action notice.
In g0 ruling, the Courl dramatically limited the
frequency with which insurers are required o send
adverse action notices,

The validity of GEICO’s stratcgy, in the Court’s
view, depended on the proper “benchmark” for
determining whether a first-time rate is a disadvanta-
geous increase. The plaintiffs, with the support of the
United States Government and various State
Insurance Commissioners as amticus curige, had
argued that the benchmark—the rate to which the
rate actually chargedis compared-—should be the rate
that the applicant would have reccived with the best
possible credit score, while GEICO maintained that
the proper benchmark should be what the applicant
would have paid with an “average” credit score
(GEICO’s “neutral score™). In reading GEICO's



proposed benchmark into the statute, the Court
focused nor on the FCRA's stated purpose of giving
consumers the information needed to ensure their
credit reports are accurate, but on the practical
implications of giving them that information. Indeed,
Justice Souter admiued that his reading of the statue
“leaves a Joophole, since it keeps firsi-time applicants
who actually deserve better-than-neutral credit scores
from getting notice, even when errors in credit
reports saddle them with unfair rates.” The Court was,
however, willing to live with this consequence of its
holding in order to protect the efficacy of adverse
action natices. Justice Souter explained that adopting

the plaintiffs” view “would require insurers 1o send

slews of acdverse acion notices; every young apphicant
who had yet to establish a gil-edged credit report, for
example, would get a notice that his charge had been
Sneremser® Lol e— LIl mearsesee T ool
“hypernotification™ would, in Justice Souter’s analy-
sis, “undercui the obvious policy behind the notice
requirement, for notices as commeon as these would
rake on the character of formalities, and formalities
tend 1o be ignared. It would get around that new
insurance usually comes with an adverse acrion
notice, owing o some legal quirk, and instead of
piquing an applicant’s interest abouwt the accuracy of
his credit record, the commonplace notices would
mean just about nothing and go the way of jupk
mail.””

The Court also made short work of plaintiff's
alternative argument that GEICO’s offer of a standard
insurance policy with GEICO Indemnity was an
“adverse action” requiring natice because it amount-
ed to 2 “denial” of insurance through a lower cost,
“preferred” policy with GEICO General® The Court
pointed out that an applicant calling GEICO for
insurance talks with a sales representative who acs
for all the GEICO companies. Moreover, there was no
indication in the record that GEICO tells applicants
about its corporate structure, or that applicants
request insurance from one of the several companies
or even know of their separate existence. The
salesperson takes information from the applicant and

7. 127 5Cr. ar 2212, n. 12,
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obtains his credit score, then either denies any
insurance or assigns him to one of the companics
willing to provide it; the other companies receive no
application and take no separate action. This way of
accepting new business was, in the Court's view,
“clearly outside the natural meaning of ‘denial’ of
insurance.™ ‘

C. If the Initial Rate Exceeds the Neutral
Rate, and Thus Constitutes an “Increase
Based on” the Policyholder’s Credit
Report, the Insurer Need Not Send a New
Adverse Action Notice When the Policy Is
Renewed at the Same Rate
The Court’s ruling that the adverse action notice
requirernent applies to the initial sale of an insurance
policy withoul any prior dealing left the question of
how the notice reguirement applies to subsequent
renewals of that policy. The Court posed the issue as
follows: “Although the rate initially offered for new
insurance is an “increasce” calling for notce if it
exceeds the neutral rate, did Congress intend the
same haseline to apply if the quoted rate remains the
same over a course of dealing, heing repeated at each
renewal date?’!? Given the Court’s concerns about
hypernatification, it not surprisingly answered the
question with an emphatic *no.” “*Once a consumer
has learned that his credit report led the insurer to
charge more,” Justice Souter explained, “he hag no
need to be told over again with ¢ach renewal if his mie
has not changed.” Moreover, he noted that “any other
construction would probably stretch the word
‘increase’ more than it could bear” Invoking the gas
starion example once again, he observed: “Once the
gas starion owner had chareed the customer the
above-marker price, it would be strange to speak of
the same price as an increase every time the customer
pulled in, Once buyer and seller have begun a course
of dealing, customary usage does demand a change
for ‘increase’ to make sense” Thus, the Court
concluded, “after initia) dealing  between  the
consumer and the insurer, the baseline for ‘increase’
is the previous rate or charge, not the ‘neutral’

8. See § 1681ad) (0B (defining “sdverse zetion” to inclode 2 “denial ... of ... insurance™).

9 1275.Cr at 2214, n. 17
10. 127 5.CL. ar 2212,
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bascling that applics at the start.”

. Although an Insurer’s Reckless IMsre-
gard of Its Obligations under the FCRA Are
*Willful” Violations Supporting Enhanced
Remedies, an Insurer’s “Ohbjectively Rea-
sonable,” Albeit Erroneous, Interpretation
of the FCRA Text Falls Well Short of Reck-
lessness
Having cstablished that Safeco violated the FCRA
by refusing to provide notices to first time insurance
buyers, the Court turned to the question of whether
Safeco's refusal constituted a willful violation of the
statute justifying statutory and punitive damages.
Earlier in its opinion, the Court had rejected the
insurers’ contention that only intenrional violations of
the FCRA support imposition of enhanced remedies.
The Court “-wo-- 7 e d GefMEa en e oL
recklessness, reasoning thar the common law treats
reckless digregard of the law as a “willful” violation for
purposes of imposing civil Hability and applying the
rule of statutory construction that Congress intends
undefined terms in civil statutes to have their
common law 111«L=::JL11111§,.11 However, when asked to
define what constitutes a reckless disregard of the
FCRA, the Court essentially punted, stating only that
on the continuum between intentional and negligent
violatons of the smatutes, recklessness requires a
“show(ing] that the company ran a risk of violating
the law subsiantially greater than the risk associated
with a reading that was mercly careless.” The Court
found it unnecessary to pinpoint the ling bewween
recklessness and negligence because Safeco’s con-
duct, in the Court’s view, “fell well short of raising the
‘unjustifiably high risk’ of violating the statute
necessary for reckless liabilicy” ‘b the contrary, the
Court found that Safeco’s interpretation of the statute
was “objectively reasonable” given the “less-than-
pellucid samuory text” and the lack of guidance from
the courts or the Federal Trade Commission regarding
the meaning of that wext.

11, 127 5.Ct. at 2201-2210.

IV. Implications of the GEICO Loophole

‘The Court raises a legitimate concern about the
effect of too many adverse action notices. Requiring
insurers to send adverse action notices to all but the
very most credit worthy customers would undoubt-
edly diminish the utility of the notices, which is not in
the best interests of consumers. As the FI'C warned
in testimony before Congress, requiring notice to
every applicant who theorctically could qualify for a
better rate with the highest possible credit score
creates “a situation where in essence everyone is
gerting an adverse action notice because no one ever
gets the absolute best rate.”!

In addition to the “white noise” that would result
from a mass proliferation of notices, adverse action
notices based on a besi possible credit score
benchmark arce likely 1o confuse, rather than
enlighten, consumers. According 1o the Ninth Cireuir,
an adverse action notice must “al A minimum”
communicate that the consumer has experienced an
adverse action, describe the action, and spocify why
the action was adverse. Essentially, the notice, would
have to inform at least some consumers that their
credit reports had both an adverse and a positive
impact on their insurance rates. One commentator
has sugzested the {ollowing formulation:

Dear Insurance Applicant: Due 1o your
favorable credit history, we are able 1o offer
you a premium that is considerably lower than
the premium we would have charged had you
not had such a favorable credit history, That
said, your credit is not quite good enough to
qualify for our very lowest rate, Therefore, our
olfer of a substantial premium discount based
on your excellent credit history constitutes an

adverse action against you by us.’

Having szid 1that, Thelieve the Court’s adoption of
a “neutral” credit score benchmark misapplies the
language of and intent behind the FCRA. The problem

12, The Fair Credit Reporting Act and Issues Preserted by Reawthorization of the Expiring Pregmption Frovisions: Hearings
Before the . Comm. on Hanking, Howsing, and Urban Affadrs, 108th Cong. 529 (2003) (restimony of Joel Winston, Associate
Director, Fin. Practices Div, Bureau of Consumer Protoction, Federal Trade Comm'm). .

13. Rohert Detlefsen, Courd's Kuling Applving Credit Act to Insurers Legally Unsuppartable, Wash, Legal Found, Backgrouncder, at
An.3 Jan. 27, 2000), available ar hup/mewwlf org/upload/01 2706 LEDetlefsen. pdf.
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of “hypernotification” 15 a public policy issue that
should be resolved by Congress, not the courts.
Absent from the legistative history or the text of the
statute is any evidence of Congressional concern with
the number of notices the FCRA would generate, To
the contrary, keeping consumers informed about
inaccuracies in their credit reports is the linchpin of
the cnure  credit reporting  regulatory  scheme
cmbodied in the FCRA, which depends on consumer
self-help for its enforcement. Tuis the adverse action
notice that triggers consumers’ 1ol in the
enforcement process. In the absence of such notice,
no enforcement action will be initiated and
inaccuracies in credit reports will never be brought to
light. It is true thar active credit users may learn of the
deficiencies in their credit reports irom another
source when they apply for credit, but for those who
apply fo T T :
insurance company may be the only alert they ever
receive that their crediv profite is compromised,
either through ipaccurate reporting or through
identity theft. It is therefore difficull 1o reconcile the
FCRAs stated purpose with a neutral credit score
henchmark that relieves insurers of their duty to
provide notice even though an applicant’s credit
report might contain mistakes that, if corrected,
would qualify the applicanr for a more favorable rate,
What the insurer would have done in the absence of
a credit report may be relevant to the actual damages
applicants suffer as 4 result of the insurer’s failure
provide notice, but it should now be relevant to the
insurer’s duty to advise applicarns that something is
amiss with their credit reports.

But the potential loophole is even wider than the
facts of the GEICO case suggest. As Justice Stevens
pointed out in dissent, nothing in the majority’s
Qpinion requires iNSUrers to USe an average score to
determine the neutral rate benchmark The Court's
bascling is not the average score used by GEICO, but
“what the applicant would have had if the company
had not taken his credit score into account.” Under
the majority’s analysis, “companics are free 10 adope
whatever ‘neutral’ credit scores they want. That score
need not (and probably will not) reflect the median

nnnnnnn Finm - [P N

14. Stevens, dissenting, 127 5.Cr. at 2217,

consumer credit score. More likely, it will reflect a
company's assessment of the ereditworthiness of a
run-of-the-mill applicant who lacks a credit repart.
Because those who have yet o develop a credit
history are unlikely to be good credit risks, ‘neutral’
credit scores will in many cases be quite Jow, 14
Indeed, an insurer could just as easily adopt a policy
of offering only its worst rares to applicants with no
credit history. Such a company, under the Court's
reasoning, could never treat someone whose credit it
checked worse than someone with neutral credit.

V. Implications of the Court’s Willfulness Analysis

The Court’s refusal 1o pinpoint where reckless-
ness falls on the line hetween Safeco’s objectively
reasonable  interpretation of the statute and a
knowing violation of the stane raises the question of
how unreasonable an insurgr’s interpretation of the
FCRA must be to rise to the level of a reckless
disregard of the insurer’s dutics. Regretably, the
Supreme Court did not address the Ninth Circuir's
position that “[un]tenable,” “implausible,” or “cres
ative™ interpretations of the FCRA on questions of first
impression may subject an insurer to statutory and
punitive damages, eren when those interpretations
are based on the advice of counsel ' The Court’s
statement that Safeco’s position fell “well short™ of
reckless disregard strongly suggests that Court does
not agree with the Ninth Circuit's formulation.
However, the Court left to future litiganrs the task of
propounding a formulation of the reckless disregard
standard, which, in my view, should require proof of
conduct so egregious that the conduct itself serves as
a proxy for proof of intentional conduct or at least
merits equivalent censure. Treating reckiess disregard
as the functional cquivalent of knowing conduct
presumably would require proof that the insurer
insurer’s intransigent refused 1o provide notice in the
face of contrary unambiguous judicial precedent.

The Court does, however, repudiate the Ninth
Circuits hybrid objective/subjective  standard  for
reckless disregard, which would have invited inquiry
into privileged actorney-client communications carly
in the litigation. The Supreme Court came down

15, Reywolds v. Hartjord Finaneial Services Group, Ine., 435 F.3d 1081, 1099 (9th Cir. 2006) (“Where, as here, at least some of the inter-
pretations are implausible, consultation with attorneys may provide evidence of lack of willfulness, but is not dispositive.”
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firmly in favor of an objective standard, dcfining
recklessness in the sphere of civil liability as conduct
“entailing ‘an unjustifiably high risk of harm that is
¢ither known or so obvious thal it should be
known."1® Under the purely objective standard,
advice of counsel is relevant only if a court cannot find
that an insurer’s refusal o send an adverse action
notice was ohjectively reckless based on judicial
guidance and the language of the statute, Only then
would the court inquire into evidence of the insurers’
subjective knowledge,

Practitioners should recognive that an objective
test of recklessness is  not always in the insurer's
intercst. Although the objective standard may have
hurt plaintiffs’ case against Safeco, it is likely to help
plaintiffs in other cases. This is because an objective
formulation obwviates the need for plainuiffs 1o find
smokingge 7 o : Tt
to establish an insurer's willfulness under the FCRA.

e A

VI. Future of Federal Credit Reporting Act Litigation

Justice Souter’s opinion in Safeco fmsurance
Comperty v. Burr will not be the last word on the
applicability of the FCRA to insurers, The Court left
unaddressed the question of whether a privare right
of action sill exists under the FCRAs notice
provisions, an issue that is likely to spawn continued
private FCRA litigation. The Court refers simply to the
availability of a private cause of action “aguinst

businesses that use consumer reports but fail to
comply” [with the FCRA disclosure requirements ). In
2003, Congress amencled the FCRA and abolished a
private right of action for violatons of § 1681m on
prospective basis (which would not apply to the
plaintiffs in the Burr case), However, thereisa conflict
in authority as to whether the amendments to the
FCRA abolished all private rights of action under §
1681m, or whether Congress intended o limit the
scope of the stautory provision eliminating private
rights of action to subsection § 1681m(h), which
applies to entities who use 2 consumer report in
connection with a grant or denial of credit. Compare
Barnelte v Brook Road, Inc., 429 FSupp.2d 741
(E.D.Va 2006) (limiting the abolition to § 1681m(h)
only) to Murray v. GMAC Morigage Corp., 434 £.3d
948, 930 (7th Cir.2006) (‘A recent amendment to the
Act abolishes private remedies for violations of the
clear-disclosure requirement, which in the future will
be enforced administratively, but- that change does
not apply to offers made before its effective date [and
thus does not moot claims relating to carlier
conduct}.”). Because the Court references the
availabilicy of a private cause of action without any
suggestion that the amendments have since limited
that remedy, plaintiffs” lawyers are likely to argue that
the court’s opinion supports the conclusion that the
private cause of action was foreclosed only as to
subsection 1681m(ch).

16. The Supreme Court defined reckizssness in the sphere of civil lizbility as conduct “entailing ‘an unjustifiably high risk of harm (hat is
either known or so ohvious (hat it should be known,*” 127 5.CL at 2215 {citation omitted).
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