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Procedure/Class Actions

The Texas Attorney General is Not Required fo
Recruit Policyholders to Be Class Representatives
© When Suing Insurers under State Statutes

Prerequisites (o Class Gertification Apply o the
Anorney General, Albeit in a Relaxed Manner

Farmars Group, Ine. v, Lubin, __ SW3d 2007 WLL225080
(Tex. April 27, 2007).

Case at a Glance

_ Class action prerequisites of numerosity, com-
monality, typicality, and adequacy apply to class action
suits brought by the Texas Artorney General under the
Texas Insurance Code, but they apply to damage
claims asserted by the Attorney General, rather than
o the Atorney General personally  Thus, the
Anorney General need not recruit policyholders as
class representatives.

Summary of Decision

Background. Texas Legislature amended the
Insurance Code in 1973 to allow attorneys general to
bring classactions on behalf of the buyers of insurance:
policies, This case was the first one in which an
Artorney General tried.

Procedure.;  The action resulted from an
investigation by the Texas Department of Insurance.
The investigation found thai Farmers was making
inadequate disclosures to homeowner's buying its
insurance and was discriminatorv in its rating

practices. The Commissioner of Insurance issued a
cease-and-tesist order, and initiated an administrative
proceeding to collect penalties. The Attorney General
separately filed this class-action based on the
Insurance Commissioner’s findinps.  Farmers re-
sponded as a party to buth actions, bur it also
ennounced that it was going to withdraw from the
Texas Homeowners Insurance Market,

“In these dire straights, the parties tumed from
lirigation to negotiation.”. The parties reached global
scttlernent within a few weeks, Farmers signed a class
action settlement requiring Farmers to reduce its base
premiuvrns, 2dopt uniform discounrs, offer refunds to
non-rencwing  policyholders, discontinue certain
tying practices, and pay the state $2 million in
attorneys’ fees and costs.  The agreement was
terminable by either party if more than two percent
of the: class members opred our, The settlement was
vaived at $117 million, “the largest property and
casualty insurance settlement in the state’s history.”

The parties then applied to the district court.
They wanted two things. They wanted the class
certified, and they wanted the sertlement approved.
There were those in the state who did not want either.
Five policvholders fptervened, objecting 10 both
certification and settlement approval.  The district
court granted certification and approved the
settlernent, on a preliminary basis. The intervenors
fled an interlocutory appeal, and the case went to the
Austin Court of Appeals, which reversed. Finding that
the Attorney General must strictly comply with cass
certdfication requirements, the court of appeals heid
that the Texas Aitorney General's failure to name
indivicdual class members as representatives preclud-
ed class certification.

Texas Supreme Court granted interlocutory
review and reversed. Although agreeing that courts
must fdgorously analyze whether a party has strictly
complicd with all requirements for class certificarion.,
the supreme court reasoned requirements cannat be
applied in a way that renders Attorney General class
actions impossible, 2 result chat would frustrare the
Legislature’s intent. Accordingly, the court ruled that
standard class action requiremnents must he applied
generally to the claims asserted by the Auorney
General, pot the Anorney General himself,

Insurance Code Class Actions.  The Texas
Insurance Code provides for three different types of
classactions, The Department of Insurance may bring
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administrative  class actons for (but only for)
premium refunds. The Attorney General may biring 2
judicial class action, and the attorney may recover
damages and attormeys’ fees. And, “a member of the
insurance buying public,” who has heen damaged by
an unlawful practice, may bring a class action and
recover both damages and attorneys’ fees, “[A]dmin-
istrative class actions take precedence [over the other
twol; no judicial class action can be brought once the
administrative class action has started.”  (See
§ 541,251(b) of the Texzas Insurance Code, which was
formerdy art. 21.21, § 17(¢).) Under the Code, the
Department of Insurance may request Lhe attomey
general to bring 2 class acion. Hence, the Cade
“unquestionably authorizes an Attorney General 0
file a class action[.]”

The issue before the supreme court was what an
Artorney General must show in order to bring a class
acrion under the Insurance Code. The state asserted

_that the Attorney General is parens patriae with
respect to the citizenry and hence may file a class
action without meeting the normal certification
requirements, {0 wil: numerogity, commonality,
typicality, and the adequacy of representation, a/k/a
“the four certification prerequisitcs.” The appeating
intervenors challenged this view and argued that the
Attorney General must meet all of the normal
certification requirements, “even though this would
require the Artorney General to recruit policyholders
(such as themselves) as class represeniatives,”

Purems Patrige (llerally:  “paremt of the
cowntry™). ‘The Texas Supreme Court declined to
“engraft” the parens patriae docuwine on the
[Insurance] Code for several reasons.” Tirst, “the
words ‘parens patriae’ appear nowherg in the Code’s
class actinn provisions or in their Jegislative history.”
Secand, parens patrige actions are theoredcally
related to class actinns, but they are not one-and-thie-
same, The forrner is an alremarive to the latier, nota
species of the latter. Third, the Texas Supreme Court
has generally invoked parens patrie only with
reference to persons unable to protect themselves,
such as children or the mentally ill. Such is not the
case here. Fourth, and finally, “the doctrine has been
invoked in other states to authorize government suits
against makers and sellers of tobacco, lead paint, and
guns.” Finding no evidence that the Texas Jogislature
had permitted simjlar use of parens patrige, the court
refused o “authorize a broader role for the Attorneys

General than the Legislature has.”

Said the Court: “In sum, while ‘parens patriae’
might be wseful shorthand for referring 10 class
actions brought by an Attorney General, the term is
s0 vague and carries so much baggage that it obscures
rather than clarifies our analysis.  Accordingly, we
decline to impott it into the Insurance Code.”

The Insurance Code. However, Justice Brister, for
the court, rejected the idea that the Texas Anorney
General can fupction as class counsel, only if at least
one . policyholder has been recruited as the class
representative, He did so for several reasons.

*First, nothing in the Code says an Anorney
General acts only as class counsel, Instead,
the Code, given its language, probably
authorizes attorneys general to file suits In .
their own right, “rather than merely acting as
counsel for private citizens who want o do

”

50,

*Second, under the Insurance Code, these
actions are brought "upon the request of the
Department [of Ingurance], not individual
consumers.” Requiring an Attorney General
to get the consent of individua! policyholders
to act as class representatives therefore
“would fundamentally change who the statute
authorizes to request filing.”

»Third, “requiring an Attorney General (o
recriit individual representatives would be
impractical,” The point heing made here is
not acwally a poini about praciicality.
Instead, it is 4 point about conflicts of interest,
Under the Texzs Constiturion, an Atlorney
General represents the stue. 1tis to the state
that his dudies as an attorney run. If the
Attorney General were representing private
dtixens in a class acrion, he would have a dury
of loyalty to his private clients. See Rule 1.02
of the Texas Disciplinary Rules of Professional
Gonduct, relied wpon by Justice Brister.
Hence, “[ijmposing such a recruitment would
inevitably restrict the ‘broad discretionary
power” attorneys general need o carry out
their constituiional duties,

At the same time, the court rejected the Attorney

351
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General's argument that an Arorney Genera) does
not ever need to meet any of the gencral cass
requirgments.  The state  based its argument on
§ 541.256 of the Code (formerly art, 21.21, § 18(2))
which requires the four prerequisites only when “one
<r more members of a class. .. sue, . . as representa-
tive parties.” Since the Attorney General is authorized
to bring class actions without a class representarive,
the Attorney General maintained, the starutory
prerequisites should not apply.

This argurment was rejected, as usual herein, for
several reasons. First, the language in the Code comes
from Rule23(2) of the Federal Rules of Civil
Procedure. The fuderal rule applies to @l parties, and
“it would be surprising if legislators incorporated this
word-for-word with the intention that'it nof apply to
some.” Second, the Code authorizes class actions “if
the usual and widely-used prerequisites are satisfied,”
and if the acdon is one of the types which are
maintainable, The court found it unlikely that the
Legislarure would require that the usual prerequtsiies
he “satsfied,” if it did not intend them to be
applicable, Third, the Insurance Code authorizes the
Aitorney General to bring 2 “class action.” The four
prerequisites “define what a class acdon is.” They are
part of the definition of the phrase “class action.”
Consequently, they are “not simply procedural
hurdles[.]"

At the same time, the opinion indicates that the -

majority “does not mean these prerequisites must
apply in precisely rhe same way as in other class
actions.” In an official ¢apacity, an Attorney General
is never a policyholder, and thus cannot satisfy the
Code’s raditional ¢lass representarive requirements,
the eourt observed. But the Code also authorixes an
Attorney (reneral to file suit alone. Refusing to
construe the Code in a way nullifies the Code's
authorization of class actions by the Attorney General,
the court held that the iypicality, adequacy, and other
prerequisites for all class actions must be applied to
the damage claims asserted by an Auorney General,
rather than 10 that official personally.

Courtaf Abpeals Argument. The Court of Appeals
had held that private class representrives were
required in order to “measure the fairness of the
settlement and 1o avoid possible conflicts in the
Attorney General's dual roles.” The dual roles appear
to be () the Attorney General's representing the class
and (ify Artorney General’s public dutes ro all Texans,

352

This particular set of dual roles, in the supreme
court’sview, does not create the type of conflict which
would disqualify the Auorney General from repre-
senting the class. (Of course, it is possible for an
Artorney General o have disqualifying conflices, but
this case is plainly not one of them, said the court.
Congstititional Argument,  The intervenors

argued that permitting the Attorney General 1o have

standing to bring class actions without # class
representative would be unconstitutional. The court
rejected this view: Both the national Congress and the:
Tezaas Legislature have passed acts in which Attomey
Generals can institute lawsuits for injuries done to
citizens. The right of “due process may require
individual notice and optout rights, or other
procedures that protect the interests of absent
parties.” 1t is difficult 1o see why the Attorney General
would “necessarily fail those requirements.” Tr is also
unclear why the presence of private class members
would necessarily improve the probability that these
requirements are e,

Justice Hecbt'’s Corictrring
and Disserting Opinion

Dissent, Judge Hecht rejects the idea that the four
prerequisitcs upply to class actions brought by the
Anorney General. According to Justice Hecht, they
do not apply, and this can be proven by the plain-
statutory language of the Insurance Code.

Justice Hecht aniculates several addigonal

-reasons for his view. First, the fact that the lainguage

of the Insurance Code tracks federal Rule 23 does not
entail that the Legislature intended 1 embrace the
four prerequisites. 1n addition, it is not true that the
federal rules absolutely require that if 2 governmental
agency brings 2 class action, rthere must be an
individual class representative. “Federal courts have
refused to apply Rule 2375 requirements to enforce-
ment actions brought by federal sgencies simply
because the remedies sought may affect classes or
groups of individuals.” Thus, w the extent that
Rule 23 is instructive, it is inconsistent with the
majority’s position. ‘

Second, the legislarure did not require that the
four prerequisites be “satisfied” under each and every
sitwation. The language of the Code can be read 1o
the effect tha “the four prerequisites must be sarisfed
when they apply—when a class action is brought by
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‘one or more members of 2 class'—not when they do
not—when a class action ig brought by the Atorney
General. According to Justice Hecht, this is what the
plan text actually says.

Third, according to Justice Hechu, Justice Bristet's
position that the four prerequisites are part of the
definition of the phrase “class action” cannot possibly
be right. Justice Hecht observed that “a class action
brought by the Attorney General is already an unusual
creaturs, ... and having provided for it, the Legislature
was not obliged to structire the procedure to satisfy
the Court’s idea of what a clags action should he.”

Concurrence. Justice Hecht concurs with part of
the majarity opinion. Noting that judicial supervision
of class vehicles, including settlements, should not be
relaxed, merely because 2 class action is being
brought hy the Artorney General, he concluded that
“the case should be rerurned o the court of appeals
for consideration of the numerous other issues
respondents have raised.”

Comment

This case makes insurance regulatory history. It
is not clear how important the case will be since
artorneys géeneral seem to bring very few of these
kinds of actions. Perhaps their number will increase.

Except for impassioned devotees of the twists and
turng of marginal classaction procedural law, the
heart of this case is not very interesting, Exactly the
apposite 1§ true of (lifzens nsurance Company of
America v. Daccach, 217 3Wid 430 (Tex. 2007,
another insurance class-action in Toxas decided on
March 2, 2007. In the end, Daccach too is abou class-
action procedural law, Nevertheless, the portrayal of
the facts contains an extremely interesting skeich of
current tendencies in some parts of the insurance
business.

Citizens, Inc. has a wholly-owned subsidizry,
Citizens Insurance Company of America (CICA).
Their principal place of business is in Austin Texas.
Citizens sells life insurance policies exclusively to
people outside the Unired States, through forcign
insurance agents. Purchasers reside in ower 35
countries. The CICA paolicies allow policvholders to
assign dividends and other benefits to offshora trusts.
The trusts use henefits they received to purchase
common stock in Cirizens, Inc. In every year since
1994, there have been approximately 30,000 CICA

policies in effect, and the annual premiums average
approximately $2,000. This creates a cash flow 1o the
insurer of $60 million a year, or 0. Seventy-five
percent, at least, of the policyholders have assigned

- their dividends and other benefits to the offshore

LrusLs.

The CICA policies are not registered with the
Tewas Department of Insurance, the Texas State
Securities Board, any other regulatory body in the
United States, even though the common stock
purchased, for example, by the trusis is listed on the -
American Stock Exchange. In addition, neither
Citizens nor it8 sales representatives registered with
any regulatory body anywhere in the United States.
In addition, Citizens argues that the CICA policies are
not subject o regulation in any of the countries in
which policyholders reside. .

The Daceach cast raised a number of interesting
issues. Did the Texas Sccurities Actapply? Yas. Would
applying Texas law violate due process? No. Can res
Judicata preclude subsequent litigation of claims
ahandoned in original sufc? ¥es. Must a trial court, in
petforming a rigorous analysis on the requirements
of class action, consider the risk that a judgment in
the class acdon case before it may preciude
subsequent litigation of claims that are not alleged,
claims that are 2bandoned, or claims that are split off
from the class action? Yes, Was the definition of the
class proper in this case? Not fn the trial court, but
corracied in the Court of Appeals.

Why i the Daceach case so interesting? The
reason is that the ingurance indusuy has changed
substantially in recent years, and this poine applies not
only to property and casualty insurance, hut also o
life insurance, The insurance indugtry now is much
more closely aligned with banks and capital markets
than it once was. Increasingly, insurers are oying 1o
provide their customers with what is often called
“financial protection.” Life fnsurance companics are
evermore frequently selling “investment-oricnted
products” These come in many different forms.
Consider the single premium deferred annuity.
Consider the rampant use of securitization—the
securitizing of insurance risks of a variety of different
sorts, Sometimes these are called “Act-of-God” bonds,
Somertimes this device is used to insure the payment
of debts and thereby constitute 2 form of credic
enhancement, e.g., various sorts of student loans, for
example. See Eric Brivs and Francois de Varenne,

353
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ot

INSURANCE FROM TINDERWRITERS TO DDERIVATIVES—ASSET
TIABTLITY MANAGEMENT Iv INSURANGE (COMPANIES
(2001,  Sec also, M.E HI Holdings, e v Ihe
Hartford, 2006 WL. 2645156 (E.D.Pa., September 14,
2006), plus a number of related cases, some of which
are in Delaware, // Quinn
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