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very lawyer owes each of her clients a duty of undivid-
ed loyalty.' This is part of what it means to have a fidu-

ciary duty. Clients need to be able to trust their lawyers.
What clients buy when they buy legal services, at least i part,
is lawyer loyalty? This is part of the reason why faithless fidu-
ciaries forfeit fees. Obviously, the interest of hability insurers
and the interests of their insured are not completely aligned,
and this is especially so when there are coverage questions.
Yet, insureds under many types of liability policies contractual-
ly appoint liability insurers to manage litigation against them,
and this right inchudes the hiring of lawyers.* Thus, as every-
one knows, under such insurance policies as general liability,
homeowners, and auto, liability insurers routinely hire the
lawyers who represent their insureds.

A recurrent question concerns whom insurer-appointed
defense counsel for the insured represents. Everyone agrees that
such a lawyer represents the insured. The interesting question is
whether such a lawyer also represents the insurer, and, if so,
when, for what purpose, subject to what limitations, and under
what circumstances. It is the thesis of this essay that the insur-
ance defense lawyer—the lawyer paid by the insurance compa-
ny to defend the insured-~will, as a general rule, also have an
attorney-client relationship with the insurance company.

As everyone knows, this is a hotly debated topic.* Frankly,
I can’t see why. The conclusion I am proposing here seems
obvious and unassailable. A much more interesting question is
why so many people and institutions resist it. For the most
part, courts have not adopted the one-client view. There are,
of course, a few exceptions.” Perhaps it is the paucity of deci-
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sions of courts of last resort which has contributed to the
debate. After all, state supreme courts have had many oppor-
tupitie o resolve this issue. Another possible answer is that
the .wyers who are thinking about the problem are taking the
wrong approach. Some cast this issue entirely in
pragmatic terms, perhaps taking their cue from the
resurgence of philosophical pragmatisimn in American
thought and jurisprudence.® Thomas Morgan, for
example, has argued that defense counsel represent
only insureds upon the grounds that
in most cases there will be no material difference
in result depending on which characterization is
chosen and that, more often than not, the one-
client approach gives all parties better guidance
on how to handle concrete issues as they arise in
a case.” '
He continues: “When thinking about the tripartite relationship
between the insured, insurance company and lawyer . . ., the
lawyer who acts as if only the insured has the status of client
will be least likely to go wrong.™

Stephen L. Pepper exhibits the same kind of pragmatic
approach, in which the truth of the question that the nature of
social world hinges upon potential effects of how the question
is answered. Here is what he says:

When a lawyer is hired by an insurance company
to represent an insured in a liability matter, who
does the lawver represent? The insured, the insur-
ance company, or both? Does the lawyer have
one client or two? These questions are really
sub-issues of broader questions: How ought the
lawyer in this situation behave? . . .°

This approach to solving the tripartite problem is quite
mistaken. Alas, proponents of the one-client view are not the
only ones to make this mistake. Sometimes advocates of the
two-client view make it as well. Consider the following:

1 think the duel-client approach, for a lot of reasons,
works better: . . . 1think it serves all the stakeholders’
purposes well, including the insureds. At the end
of the day, if insurers are considered a client, they
will be better able to manage the overall litigation,
including defense costs. Insurers are in the business
of managing litigation and legal expenses, and
they have gotten very good at it. If insurers are
allowed to be more of a partner—a client—1I think

Mr. Quinn is an Austin shareholder in the law firm of Sheinfeld, Maley & Kay. He is mostty involved in litigation problems
involving insurance coverage. Many of the problems upon which he works involve conduct of lawyers. He testities from time to
time on insurance related issues and on issues pertaining to the conduct of lawyers.



that the overdadl lisigation and defense costs will be
managed more ¢ffectively”

Why is it that so many legal thinkers are tempted to believe
that because a world would be better if a particular ru'=, R,
were adopted, then R is already the rule? Perhaps orign ~f
this fallacy is to be found not only in no actual laziness anc.
sloppy thinking but in the way the common law evolves.
More will be said of this presently.

Normally, lawyers worship the practical. Pragmatism is a
philosophy built for lawyering. Nevertheless, if we ask a question
about what the world s like, we cannot answer it by asserting
a proposition which would make us all behave better. The
only satisfactory answers to questions about what the world is
like are propositions which state what is the case. This funda-
mental point is true, even if it makes conduct more, not less,
difficult. Now, when we ask whether the insurance defense
counsel represents one client or two, we are not free to con-
struct an answer which is convenient, helpful, more moral,
more ethical, or more in tune with somebody’s ideas of what
lawyers ought to be like. The answer to this question depends
upon facts. To be sure, they are complex facts of a social
nature, but they are facts nevertheless. Tt makes no difference
at all whether the correct answer matters to some practical or
nommative issue. When it comes to facts—even facts about
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is true, and what is false is not.

I. THE DEMONSTRATION.
A lawyerclient relationship exists if one has been formed.
Section 26(1) of the Restatement (Third) of the law Governing
Lawyers (1998), states as fellows, in part:
A relationship of client ard lavwver arises when o
person pwnifests to o lawver the person’s Inient
that the lawver provide legul services for the per-
son; and gither
(i) the luwver manifests to the person consent 10
do so; or
(f) the lawver fuils to manifest consent to do
so, and the levvver knows or reasonably should
know that the person reasonably relies on the
lewyer to provide the services(.]

If a lawyer renders services to a client, and those services
benefit someone else, 1t 1s necessarily the case that the lawyer
represents that someone else. The Restatement (Third) of the
Law Governing Lawyers §26 cmt. a, for example, states that a
“lawyer representing a person may perform services aiso bene-
fitting another person, for example arguing a motion for two
litigants, without owing the non-client litigant all the duties
ordinarily owed 1o a client.”

In general, if a client wishes to receive legal services, and
a lawyer intends to render them, an attorney-client relationship
has been formed. If a person wants other sorts of services
from a lawyer (for example, real estate brokerage), and the
lawyer renders those others services, no attorney-client rela-
tionship forms. However, in my opinion, this does not
imply that either the client or the lawyer must expressly cate-
gorize what is going on as the rendition and receipt of legal
services. If legal services (objectively understood) are in fact
what are desired and rendered, then an attomey-client relation-
ship is formed, even if no one gives a thought to whether legal
services are being rendered. In fact, at the edges, the very con-
cept of legal services itself may be fuzzy. So much for the first
major premise of the demonstration.

Insurance companies pay claims with their own money.
Insurance companies are not like banks. They are not deposi-
tories for someone else’s money. Nor are insurers trustees
holding the money of others. Insureds buy contracts of msur-
ance which obligate insurance companies to pay certain sorts
of clatms with money belonging to the insurance companies.
Thus, advice to an insurance company about a case—for
example, advice about liability of the insured and advice about
the value of the case before a local jury-—is advice for the
insurance company. So much for the second major premise.

Claims people for liability insurance companies frequently
ask defense lawyers questions like these:

* Is the insured liable?

«  How likely is it that a jury will find the insured liahle?
+  Areany of the other defendants liable? How likely is it
that the jury will find other defendants liable? How likely
is it that the insured will succeed in his cross-action {or
third party claim) for contribution and/or indemnity?

*  How likely is it that a court of appeals will affirm a
judgment? How likely is it thut the supreme court will
affirm judgment against the insured?

«  What is the case worth?

*  What is the settlement value of the case?

*  Who should we hire as a mediator?

*  Are there subrogation possibilities?

+  How talented is opposing counset?

* What about her experience?



»  What is the standing of opposing counsel with the judge?
»  What about local counsel?

+  What are the characteristics of the judge whois
hearing the case? What is her judicial philosophy?
Wha contributed o her [ast campaign?

*  What is the ethnic, ciass, and racial composition
of the jury pool?

Most—if not all—of these questions, when asked and
answered in the context of litigation, constitute the provision
of legal advice. When an insurer inquires about the settlement
value of a case, 1015 seeking advice paradigmatically given by
lawyers, and almost every lability insurer in almost every
defense case asks this question or expects this question o be
answered. It 1s therefore seeking legal services, and the lawyer
is providing it What they are doing is voluntary. It anses from
an agreement. So much for the third premise. It will not do
to say that the lawver is not giving legal advice but economic
advice or practical advice. Lawyers are giving advice which
usually constitutes legal advice. They are giving advice as
lawyers. Surely that 15 the essence of legal advice.

Someone might try to take the position that many of these
questions do not constitute legal advice because non-lawyers
could discuss them without engaging in the unauthonzed practice
of law. For example, a non-lawyer could assess the standing
of an attomey in the community. A non-lawyer could assess
the talents of a mediator. Scme accountants could figure out
what a case might be worth. A non-lawyer who knows the
judge could assess some judge-related matters. And so on.
This approach is wrongheaded, however. First, some of these
matters cannot be assessed by anyone but someone trained as
a lawyer. Second, when all of these matters are discussed
together, probably, only a licensed lawyer can do it without
breaking the law. Third, as a customary matter, these questions
do constitute the discourse of lawyers and not—generally—
the discourse of others.

Now for the conclusion. When lawyers answer the
above questions for insurance company claims people, they
are providing legal advice to the insurer about the handling and
disposition of its own assets. Hence, the advice given by the
lawyer is not simply advice regarding the insured. Itis advice
about how the insurer should act. Since the insurer has a duty
of prudent case management for its insured, the lawyer is (at
least obliquely} advising the insurance company about its legal
obligations. Quod erat demonstratum!

II. Recent CRITIQUE AND REPLY
Nevertheless, some misguided souls may have doubts. In their

" recent book, The Moral Compass of the American Lawyer,

Richard Zitrin and Carole M. Langford tell several hormror stories
in which insurance companies mistreat claimants. If these stories
are true, several adjusters mishehaved themselves, and in af least
one of the stories, the miscreants who acted badly, should be
taken out and flogged."! Even this may be too good for them.

On the basis of this short parade of horribles, Zitrin and
Langford discuss and criticize the controversy which occurred
in the American Law Institute regarding precisely who it is that
insurance defense lawyers represent. Very roughly speaking,
the controversy within the ALI foliowed this rajectory.
Originally, the drafters of the Restatement (Third) of the Law
Governing Lawyers were inclined to belteve that insurance
defense counsel never represent insurers but only insureds.
Under heavy pressure from a variety of sources, including
some insurance companies, professors, judges (including the
very distinguished insurance law scholar Judge Robert
Keeton), and distinguished practitioners, the drafters altered
the language so that defense lawyers may have clhient-lawyer
relations with some liability msurers under some circumstances.
In fact, this was a salutary development, and one which kept
the Restatement in line with the law and prevented it from
being a legislative innovation.

Zitrin and Langford are particularly critical of what they
call an unprecedented, “intense, well-orchestrated lobbying
campaign(.]” According to Zirin and Langford,

The restatement on lawyvering—a several-fumdred-
page document in all—already had been through
close to a dozen drafts. In a single paragraph the
ALI accepted the prevailing view that an insurance
defense lawyer owes a paramount duty to the policy-
holder, even If the Insurer chooses the lawyer
Ordinarily, the purpose of the restaterent is to do
exactly that—restate the law as it is, not legislate
new changes. But the insurance lawyers saw an
opportunity; they wanted that paragraph changed.”

Zitrin and Langford make numerous errors in this short
passage. First, restatements influence courts mightily, as the
authors admit, but they do so paragraph by paragraph. A serious
problem in one paragraph, can create legal havoc. A several-
hundred-page docurnent can be flawed terribly by a single
egregious error. Second, restatements do revise the law.

The most famous example of this is the adoption of strict
liability in the Restaterent (Second) of Torts. The function
of restaternents is not simply to restate what is obvious in the
law but to draw out implications, intirnations, and indications.

~ Restatements are about the spirit of the law and not just its letter.



Third, under circumstances where
the defense counsel represent both
the insured and the insurer, there is
no reasened principle on the basis of
which to say that insurance counsel
owes anyone of his clients a para-
mount duty, In general, it 1S an axiom
of the law governing lawyers that if
a lawyer has two clients, he must
treat them both equally and well.
There is simply no principled way to
say that one co-client is better, more
deserving, or better placed than
another co-client. Fourth, the reason
there was a “lobbying” campaign
was that the drafters obstinately
refused to listen to reason, and they
had to be told to do so by the AL.L
membership.”

Naturally, Zitrin and Langford
say ugly things about those who
attemnpted to get the drafters of the Restatement to listen to
reason. Here 1s what they say: “Lawyers wrote articles and
position papers in various journals expressing their view.
ary among them was Professor Charles Silver of The
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University of Texas, a recognized expert on insurance law
whose work has been funded by two insurance industry organ-
izations.™* There are a number of things wrong with this
remark. First, not all of Silver’s work has been funded by
any organizations. Second, Silver has acted as ethics counsel
for Texas plaintiff’s personal injury lawyers who brought the
historic tobacco actions. He can therefore hardly be (even
impiiedly) characterized as an insurance industry shill. Third,
Silver has worked on many class actions adverse to insurers.
Fourth, this passage is a paradigm case of what “baby” logic
textbooks call the ad hominem fallacy. The general idea is that
because a person sometimes exemplifies a characteristic,
something else must also be true of him.” In this case, the barely
concealed inference is that because Silver has received grants
from some component of the insurance industry, he must be
their spokesman in everything he says. Finally, the authors’
factual statement is false. Silver has not received grants from
“Insurance industry” organizations. Probably, the grants Zitrin
and Langford have in mind came from defense lawyer organi-
zations. As everyone gemsnely familiar with this debate
knows, Silver’s views are controversial among defense
lawyers, as well as among insurance COmpanies.

Fifth, and finally, the insurance industry did not speak
with one voice in this controversy. Lots of Liability insurance

companies would prefer it if defense lawyers did not represent

them, Many fiability insurers have

a poticy to the effect that insurance
defense counsel does not represent
them. One wonders what the conse-
quences of such a policy are, when
that very insurer is soliciting, digesting,
and being guided by legal advice from
defense counsel on, for example,
matters of settlement.'

IL Focus oF CONTROVERSY
During the last several years, much
of the controversy around the one-
client view versus the two-client
view has centered on how to formu-
late § 215 of the new Restatement
of the Law Governing Lawyers.
Chapter 8 of the Restatement con-
cernss conflicts of interest. Topic 5
is entitled Lawyer’s Obligation to
Third Person, and § 15 is entitled
Compensation of Direction by
Third Person. Here is the text of § 215.

(1) Alenwyermay not represent a client under
circromstances in which someone other than the
cliens will wholly or punly compensate the lawyer
for the representation, unless the client consents
urider the limitations and conditions provided in
202, with knowledge of the circumstances and
conditions of the payment.

(2) A lawver's professional conduct on
behalt of a client may be directed by someone
otfter thean the client when:

{ct) the dirvection s reasonable in scope
and character, such as by reflecting obli-
gations borne by the person directing the
fawyer; and

{h) the client consents io the direction
wnder the limitations and conditions pro-
Vided in § 202.7

Section 215 of the Restatement is similar to Rule
1.8() of the Model Rules of Professional Conduct promulgat-
ed by the American Bar Association, and imitated—to one
extent or another—:in many jurisdictions. That rule states as
follows:
A lawvyer shall not accept compensation for repre-
senting a client from one other than the client
uniess:
{1} the client consents after consultation;
(2) there 1s no interference with the lawyer’s
independence of professional judgment or with



the client-lawver relationship: and

(3) information refating to the representation of
a client as protected as required. . . .

A lawyer shall not accept compensation for
representing a client from one other than the
client unless:

{1) the client consents after consultation;

(2) there is no interference with the lawyer’s
independence of professional judgment or with
the client-lawyer relationship; and

(3) information relating to the representation of
a client as protected as required. . . .

Comment fto § 215 concerns the insurer-insured-lawyer
tripartite relationship. Here is most of its text.

Representing insured. A lawver mighi be desig-
nated by an insurer 10 represent the insured under
a liability insurance policy in which the insuwrer
undertakes to indemnifyv the insured and to provide
a defense.  The law governing the relutionship
hetween the insured and the insurer is bevond the
scope of the Restatement. Certain practices of des-
ignated insurance defense counsel have become
customary and, in any event, involve primarily
standardized protection afforded by a regulated
entity In recurring situations. Thus o particidar
practice permissible for counsel representing an
inswered may not be permissible under this Section
Sor a lawyer in non-insurance arrangenients with
significantly different characteristics.

1t is clear in an insurance situation that a lanver
designated to defend the insured has a client-
lawyer relationship with the insured. The insurer
is not, simply by the fact that it designates the
lawyer, a client of the lawyer Whether a clienr-
lawyer relationship also exists between the lawver
and the insurer is determined under § 26 [which is
quoted in part above on p. 5]. Whether or nor such
a relationship exists, communications between the

{owyer and representatives of the insurer concerning

Such matters as progress reports, case evaluations,
and seitlement should be regarded as privileged
and otherwise immune from discovery by the
claimant or another party 1o the proceeding.
Similarly, because and to the extent that the insurer
is directly concerned in the matter financially, the
insurer should be accorded standing to assert a
claim for appropriate relief from the -"-:zwyef for
financial loss proximately caused by professional
negligence or other wrongful act of the lawyer.

There 18 much to be said for Comment f, and only a lirtle

1o criticize, at least in this late version. It 1s obvious that when
“a lability msurer appoints insurance defense counsel, that sim-

ple act does not create an attorney-client relationship between
the defense lawyer and the insurer. No informed person who
is also sane has ever thought so. The real problem was elsewhere.
It does not lie simply in the engagement. Moreover, the
Comment indicates that a defending liability insurer should be
able to pursue the defense lawyer for malpractice. Even courts
which adopt the one-client view accept this proposition,
because of the theory of subrogation.”™ The only problematic
element to be found in Comment {is the claim that special
rules should apply to liability insurers providing a defense and
to insurance defense counsel. Comment f makes this claim
because liability insurers are regulating entities involved in
recutrent situations. This 1s really two points in one. First, it is
the claim that liability insurers are regulated entities. Second,
it is the claim that, because liability insurers are involved in
recurring situations, they are likely to have internal procedures
and cultures which will drive away problems. Both of these
propositions are problematic. Surplus lines carriers are not
really regulated mucti, and the existence of a recurring situation
does not guarantee rectitude and adjustment practices.”
Comment f is supplemented by Illustration 5, as follows:

Insurer; a liability insurarice company, has issued a
policy to Policyholder under which Insurer is to
provide a defense and otherwise insure
Policvholder against claims covered under the
insurance policy. A suit filed against Policvholder
alleges that Policyholder is liable for a covered act
and for an amount within the policy's nionetary
limits. Pursuant 1o the policy’s terms, Insurer des-
ignates Lawvyer to defend Policyholder.  Lawyer
believes that doubling the number of depositions
taken, at a cost of 35000, would somewhar
increase Policvholder’s chances of prevailing and
Lawver so informs Insurer and Poficvholder: [f the
insurance contract confers authority on Insurer 10
make such decisions about expense of defense, and
Lawyer reasonably believes that the additional
depositions con be forgone without violating the
duty of competent representation owed by Lawyer
fo Policyholder, Lawyer may comply with Insurer’s
direction that taking depositions would not be
worth the cost.

Material divergence of interest might exist
between a liability insurer and an insured, for
example, when a claim substantially in excess of
policy limits is asserted against an insured. If the
lawver knows or should be aware of such an
excess claim, the lawyer may not follow directions of
the insurer if doing so would put the insured at



significantly increased risk of liability in excess of
the policv coverage. Such occasions for conflict
may exist at the outset of the representation or
may be created by events that occur thereafter
The lawyer must address a conflict whenever pre-
sented. 10 the extent that such a conflict Is subject
to client consent, the lawyer may not follow direc-
rions of the inswrer if doing so would put the
insured ar significantly increased risk of liability in
excess of The policy coverage. Such eccasions for
conflict mav be created by events that occur
thereafter:  The lmwver must address a conflict
whenever presented To the extent that such a conffict
is subject to client consent, the levwver mav proceed
after obtaining client consent wnder the limitations
and condirions stared [elsewhere herein].

When there is o question whether a claim
against the insured is within the coverage of the
policy, a lawver designated to defend the insured
may nor reveal adverse confidential client infor-
mation of the inswred to the insurer concerning that
question without explicit informed consent of the
insured. That follows whether or not the lawver
aiso represents the insurer as co-client und whether
or not the mswer has asserted a “reservation of
rights ™ with respect (o iis defeise of the insureed.

With respect to events or information that crete
a corflict of inferest between insured and insurer,
the lawver must proceed in the best interests of the
insured, consistent with the lawver's duty not to
assist elient fraud and, if applicable, consistent with
the lavever's duties 1 the insurer as co-client. If the
desionated favver Jinds i impossible so to proceed,
the lesvver st withedeny fronm representation of
hoth clients as  provided  {elsewhere in the
Restatemnent]. The desiondied laowver may be pre-
cluded by duties 1o the insurer from providing advice
and other leeal services to the insured concerning
such matters as coveruge under the policy, claims

against other persens insured by the same insurer, and the
advisability of asserting other claims against the insurer. In such
instances, the lawyer must inform the insured in an adequate
and timely manner of the limitation on the scope of the lawyer’s
services and the importance of obtaining assistance of other
counsel with respect to such matters. Liability of the insurer
with respect to such matters is regulated under stdtory and
common-law rules such as those governing liability for bad-faith
refusal to defend or setde. Those rules are beyond the scope of
this Restatermnent. [Cross references omitted. |

Hlustration 5 is moere troubling than Comment f. First, an
insurance defense lawyer—like every other lawyer—owes

each of his clients a duty of zealous representation within the
scope of the representation. IHustration 5 suggests that the
lawyer can be less than zealous, if the defending insurer gives
him those instructions. The idea, apparently, is that by appoint-
ing the insurer its case manager, the insured has consented to
less than zealous representation. But surely such consent can
only be given on an informed basis, and the mere purchasing of
an insurance policy does not constitute an informed basis. To
be sure, lustration 5 does not permit the defense lawyer to fol-
low the insurer’s directions when the insurer directs less than
zealous representation, and there is some risk of a judgment in
excess of policy limits. One wonders, however, whether any
such less than zealous representation is acceptable, if the insur-
ance rates of the insured defendant might increase in the funre,
depending cn the size of the judgment.

IHustration 5 forbids an insurance defense lawyer from
disclosing information to a defending insurer which might
adversely affect the insured’s coverage situation.® The lawyer
may act otherwise when the insured whom he is representing
gives informed consent to such a disclosure. This part of
Tlustration 5 presents an extremely interesting problem and
hints at several others. For example, many insurance defense
counsel move for summary judgment when there is a signift-
cant risk that partial summary judgment will be granted as to
covered claims? How might defense counsel actually secure
informed consent o such a move from anyone less well
informed than an extremely sophisticated insured?

According to Hlustration 5 and a defense lawyer must
proceed in a manner which is in the best interest of the insured,
50 long as he does not aid and abet insurance fraud. Under sev-
eral recent cases, insurers may be entitled to reimbursemnent of
some defense expenses, at least under some circumstances.”
Should defense counset inform the insured of this possibility?
If the insurer instructs counsel to word his bills in sach a way
that work on covered claims is indistinguishable from work on
uncovered claims, does counsel have a duty to do that, if he can
do so without asserting false propositions in his bills? Also, if
insurance defense counsel has become counse! for the insurer, is
he not obligated to act in the best interest of each of his clients?
What shiould he do when he cannot act in the best interest of
both of them? What if withdrawing automatically favors one
of the clients and deserves the best interest of the other?

One of the principal draftsmen of § 215, Comment f,
and [Tlustration 5 has ciaimed that they are all quite tradition-
al.® They did not start off that way. It has taken a long time—
and a lot of controversy—1to get there, Even now, the matenials
are not without problers.



IV, Crrrgue: DEFENSE LAWYERS AND THER CLIENTS
If someene were to refute the views of Quinn, and those with |

whom he is aligned, such as Silver and others, he should realy

attack the views of Pefia Silinn (hereinafter “Silinn™}, who for
many years now has been professor of insurance and legal
ethics at the Ole Sod Law School, a free-standing institution in
the Belgian West Indies.” Professor Silinn regards descriptive
version of the one-client view as a virulent virus—an episte-
molegical corruption—in need of eradication, although he has
conterplated the possibility that the virus should be accepted
as an inevitable fact of legal life so that legal institutions, rules,
principles, and philosophies should all be radically changed to
accommodate the virus. He is firm i his belief that one of
these two things must be done. What he is sure of is that the
present situation is impossible: as a matter of social fact, the
existing laws and the one-client view cannot co-exist.

Several avenues of attack have been utilized in trying
to discredit Silinn. One involves the Traver case.® Another
involves certain other cases. And a third involves a more
general approach to jurisprudence.

The Traver case says that defense lawyers are not agents
of liability insurers when those lawyers are defending insureds.
This proposition foilows from the fact that they are not agents
of the insurer, since lawyers are agents of their clients. But
surely providing information and recommendations to liability
insurers in the context of executing a legal defense is part-and-
parcel with doing what one is supposed {o do on behalf of a
liability insurer. Hence, when a lawyer makes factual disclo-
sures to and provides advice to an insurer he must be acting as
an independent contractor. If he is acting as an independent
contractor without the anthority to bind, then he cannot be an
agent. This is a necessary truth, like saying All bachelors are
unmarried male aduits. But it is also a necessary truth that
lawyers are agents of their clients for some purposes, rather
like saying All physical objects are extended in space. Tt fol-
lows, as night the day, that when a lawyer provides legal infor-
mation to a liability insurer regarding defense of its insured, if
he is acting as the lawyer for the insured, and that’s all, he is
riot the lawyer for the liability insurer.

This is a paradoxical idea, because it also seems to be a
necessary truth that
If a lawyer provides legal advice to a person,
then he provides legal services to that person, and
if an attorney provides legal services to a person,
then he becomes the lawyer for that person, and
an attorney-client relationship has been formed.

Paradoxes and divergent tendencies are the stuff of
legal change and transformation, however. Thus, there may be
a clash of legal principles and standards. Silinn would deny

the clash, sweep 1t under the carpet, and ignore reality. fna
way, Silinn i3 too rationalistic. He has an insufficient apprecia-
tion of the role of tension in the development of legal progress.
Silinn is simple. Silinn is also insufficiently attentive to the
role of public policy choices in the development of the law.
Public policy favors insureds. it favors legal principles which
protect insureds from msurers. Designing the legal system so
that hiability insurers are not, as a general rule, clients of the
defense lawyers who defend their insureds, insofar as that
defense is carried forward, is surely a way to protect insureds.

" To say that someone 1s insufficiently sensitive {o the rofe of

public policy and the formation of the common law, is to say
that they are insufficiently atientive to the role of ethics and
morajs in the formation of the law. It is odd that Silinn, of alf
people, would have this blind spot.

It is even more strange that Silinn has paid msufficient
attention to the “incidental advice” cases, such as Parker v
Carnahan. Among other things, that case (and its cousins)
hold that if L provides legal services for C1, and in a context
which is incidental to that representation, L provides some
brief and superficial legal information to someone else, F,
it doesn’t follow that P has become C2. In other words, a
lawyer may incidentally provide information about legal matters
10 a non-chient without transforming the non-chient into a chent.
Intent, agreement, and (1o a lesser degree) significance are
important. Given the rule in Parker there is plenty of concep-
mal space in the common law governing lawyers to say that
hability insurers are not the clients of the defense lawyers
they hire for their insureds. They are simply providing legal
information incidental to the main responsibility, which is the
representation of the insured.

Besides, someone might say, even if the legal information

. defense counsel provides the liability insurer is not brief, inci-

dental, or fleeting, the lawyer is not engaged in giving advice.
Rather, the lawyer is engaged in advocating for his client. The
context of the defense lawyer is to try to obtain a satisfactory
result for his client not only from the party which sued him,
but also from the insurance carrier. To some extent, the rela-
tionship between the defense lawyer and the insurance carrier
is adversarial, even though the insurance carrier is paying the
lawyer’s bills. Consequently, in no sense is the insurance
defense lawyer providing legal advice to the insurer.”

V. Repry
The author of this paper has discussed these matters with
Silinn at some length and is fortunate enough to be privy to
cutting edge thinking. Here is how Silinn would reply, and
the author agrees. Let’s take the last point—the point which
purportedly arises out of Parker v. Carnghan—first. Liability
insurers spend their own money defending their insureds and
paying settlements and judgments. To be sure, the insured has



purchased a right to such payments, but insurers are not trustees
of the monies of their insureds. Rather, their insureds have
contract rights as against the liability insurers, and the bottom
line, as it were, of all of their contract rights is that the insurer
will pay money on behalf of its insureds, if there is coverage.
The money to be paid belongs to the insurer. Moreover,
defending the insured is a central responsibility of the insurer.
It can get into real trouble if it fails in this responsibility. Not
only may it be liable for a breach of the contract, but it may be
also liable for tortious violations of the rule which requires that
defending liability insurers settle within policy limits if the
opposite of such conduct will be unreasonable,” and for viola-
tions of tort-like insurance statutes which, for example, require
that insurers make prompt, fair, and
equitable payment once liability
becommes reasonably clear™
Therefore, it is difficult to see how
one could classify a lawyer’s provi-
sion of relevant legal information,
recommendations, and advice as
merely incidental to the representa-
tion of the insured.

The suggestion that insurance
defense fawyers do not advise insur-
ers but, rather, advocate to them on
hehalf of the insured won’t work
either. It is inappropriate to charac-
terize the relationship as principally
adversarial. In fact, insurer and the °
insured are parties to a contract in
which the insured has appointed the
insurer its case manager in any case
where the insured requests a
defense. Absent an cbvious and profound conflict of interest
hetween the insurer and the instwed, an insured may not insist
that an insurer fund its defense yet af the same time refuse to
permit the insurance company to run the defense.” The insurer
has special responsibilities for the insured. The insurer is not
in an arms-length relationship with the insured. In theory, at
least, the insured does not need anyone to advocate his posi-
tion to the insurer. The insurer has a responsibility to seek it
out, treat it as at least equal to its own, and act accordingly.”
What the insurer needs is information and advice on expo-
sures, defense strategies, and tactics.

Lawvers often forget that in 99 cases out of 100, or even
more, there are no real conflicts.” Coverage is not an issue, and
the plaintiffs are not seeking damages in excess of policy limits.
No one but the defense lawyer sees these cases. As a general
mule, they are not the cases that lead to bad faith litigation. They
are not cases in which conflicts arise between insurers and
insureds. Yet in all of these cases which are litigated, the

insurer will be interested in what the defense counsel has to
say about the prospects of the case, the legal theories of the
plaintiff and the defendant, the characteristics of the venue, the
characteristics of the court, the personality and capability of the
other lawyers, quirks 1 state law, information about juries, and
so forth. The transmittal and the evaluation of such informa-
tion can hardly be called anything but advice.

Section IV above s certainly correct that the life of the
law is to be found in conflict, tension, and even sometimes
contradiction. Nevertheless, the law seldom countenances the
clash of necessary truths. Such an idea is an intellectual
monstrosity. Furthermore, it can be so easily avoided by drawing
a modest distinction, I we admit that
when a lawyer provides legal advice
to an insurer about (he value of an
underlying case it makes recomimen-
dations to an insurer about whether it
should settle the casc or not, it is not
simply defending the insured. If that
distinction is countenanced, then there
is no contlict between the attorney
status as an indepencent contractor
1 vis-a-vis the insurey, insofar as he is
defending the insured, and his being
an attorney for the insurer, insofar as
=i he provides the insurer advice about
i (say) settlement. There need be no
conflict between these roles, and
, certainly no disqualifying conflict,

. although there may sometimes be
* even that. Moreover, it should be
immediately clear that defense
counsel is not providing insurer with
coverage advice inconsistent with the interests of his client the
insured. Manifestly, no one believes that a lawyer can
lawfuily do that

The last paragraph shows what is wrong with the principal
argument contained in § E. The key premisc in that argument
is that “when a lawyer provides legal infornuation to a Hability
insurer regarding the defense of its insured, if he is acting as the
lawyer for the insured, and that’s all, he is aut the lawyer for
the Lability insurer.” Well, of course this is true. Indeed, it's
true by definition. The phrase “and that’s ail” makes him only
the lawyer for the insured. The issue is whether the lawyer for
the insured also becomes the lawyer for the insurer when he
provides the insurer legal advice and therefors legal services.

VL. THE TRAVER CASE
Surely Traver is one of the most important cases to be decided

. about insurance defense lawyers in this decade. The issue in

Traver was whether a liability insurer manz;ing defense of an
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insured was vicariously lable for the malpractice of the fawyer
whomn it had appointed to represent its insured. The supreme

court answered this question in the negative and gave two reasons.”

First, the court said that, although lawyers are the agents of
their clients, they are not agents of the insurance company
which gives them directions. Indeed, thev are independent
confractors with respect to the insurer. The reason the defense
lawyers are independent contractors is because the managing
insurer does not have the right to control the details of their
work. This proposition follows from the fact that attorneys
have the prerogative t0 make decisions about the details of
litigation, and other representations.”

Second, an insurance defense lawyer owes his client, the
insured, a duty of undivided loyalty. If the lawyer were also
automatically attorney for the insurance company, the lawyer
would necessarily have divided loyalties, and that is contrary
to law. Hence, the lawyer cannot represent the insurance
company, whilst he represents the insured.”

Neither of these arguments is any good, and one of
them is probably not even what the court intended. First, if a
defense lawyer is an independent contractor with respect to
the liability insurer which the insured-client has appointed by
contract to manage covered litigation, then the defense lawyer
is also an independent contractor with respect to the client he
represents. After all, the client has no more right to control the
details of the lawyer’s work than does the insurance company.
The law which states that an attorney has the prerogative to
control certain of the details of his work, applies to paradig-
matic clients. But Texas courts have repeatedly said that an
attorney representing a client is an agent of the client.”

Moreover, while it is true that an attorney owes each of
s clients a duty of undivided loyalty, it does not follow that
an attomey cannot represent two parties with conflicting inter-
ests. For one thing, the attorney may receive consent from the
clients to engage in such a representation. In addition, so long
as the attorney represents the parties on matters where their
interests don’t conflict, there is no reason why one should even
try to think of lawyers as facing a conflict. Insofar as lawyers
provide legal advice to insurers about how to conduct litigation
on behalf of insureds efficiently and effectively, there can be no
conflict of interest between the liability insurer and its nsured.

Without question, the supreme court recognizes that Habil-
ity insurers have the right to give lawyers for their insureds
many directions. Indeed, the most significant part of the
Traver case is an invitation to plaintiffs to sue insurance com-
panies directly for mishandling defense lawyers they hire.

V1. CoNCLUSION

. Some people like to say that it doesn’t matter much whether
the one-client rule or the two-client rule is adopted. There is

some truth in that suggestion, but enly some. Obvicusly, a
lawyer for an insured who assists an insurer in injuring the
insured has done sometihing wrong. This is true whether or not
the insurance company is the lawyer’s client. Nevertheless, it
is important to sort out the contours in ané limitations on the
lawyer’s representation of the insured, and 1t 18 Important to
think about what responsibilities the lawyer has to the insurer.
Insurers occupy a unique position. They are case managers
appointed by insureds, but uniike many case managers, they
pay judgments with their own money.

Besides, as important as it is to figure out how we ought
to do things, it is surely just as important o figure out how it
is that we actually do things. Figuring cut the former is not
possible without figuring out the latter. Without the truth,
nothing else matters.”
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