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The Spitzer Caused Costly “Catamaran” Catastrophe:
How Long is The Wake? How Wide is It?

Melissa Hamilton* and Michael Sean Quinn®*

% Melissa Hamilton is Of Counsel to THE LAW FIRM OF MICHAEL SEAN QUINN. She took her law degree from the
University of Texas. Before that she was involved in police work. Since then she has been invoived in some
corporate work, before she retuens to graduate school. She is finishing her Ph.D. in Sociology, where she is not
only studying sociology of criminal law and the sociology of criminal conduct but also sociology in general. Her
Ph.D. dissertation pertains to criminology studies for some judicial decisions.

#* Michael Sean Quinn, THE Law FIRM OF MICHAEL SEAN QUINN, 2630 Exposition Blvd., Suite G-10, Austin, Texas
78703, Telephone: (512) 542-9243, Fax: (512) 542-9249. Email mquinn@msquinnlaw.com. Expert Witness
Website: www.michaelseanquinn.com. (Resumes may be found here.). Mr. Quinnisa licensed adjuster in Texas,
as well as an attorney, and an occasional college professor, including some law schools. He also testifies from time
to time in insurance cases, among others, His Ph.D. dissertation concerned problems of ethics and jurisprudence.

Paradoxically, what is interesting about the title of
_this essay, if anything, is that it involves both a
metaphor and something that is irrelevant. However,
both the metaphor and the irrelevant materially
suggest the topic of this essay. Hence, the paradox.
More about paradoxes later.

MarshMac is the largest insurance intermediary in
the world. Aon is the second largest. They have, as it
were, functioned as, as it were, sibling hulls in
Spitzer’s recent litigation-based critique of commer-
cial insurance markets, These have not been,
however, the only intermediaries affected. The Willis
Group (“Willis™) is the 3™ Jargest intermediary. It has
entered into a settlement with Spitzer and others.
The ArthurJ. Gallagher Company (“Gallagher”) is the
4™ Jargest broker. It has entered into a settlement
with the Attorney General of Illinois, and more are
coming, or so the press records. Thus, Willis and
Gallagher are to be found in the immediate wake
behind the “catamaran” of litigation, which Spitzer
has brought against insurance intermediaries.

In this part of our multiple-part article, we address
the recent tribulations, if not trials, of two more of the

largest insurance intermediaries in the world: Willis
and Gallagher.! Ultimately, we wonder—but here we
only wonder—how many more intermediaries will be
affected. Indeed, we also here question—but only
question—how the 4 biggest carriers will be affected
by additional lawsuits. Aon has given some indication
that it may try to get tax deductions as a result of its
settlement with Spitzer, et al.

Both Willis and Gallagher recently agreed to
multi-million dollar settlements with certain state
attorneys general regarding secret (and probably
unlawful) contingent commission fees from carriers
on retail insurance policy placements and have agreed
1o significant business reforms. These settlements, in
large part, follow the “rules,” as it were, utilized—or,
at least, articulated and employed—in the settle-
ments previously announced in litigation settlements
with their larger brethren, Marsh & Mclennan
(“MarshMac”) and Aon Corporation (Aon”) (and
which we have discussed in this journal in Essays IV
and V). There is one likely significant difference in the
Gallagher settlement; it relates to the scope of the ban
on accepting contingent commissions. We will

1. See Michael Sean Quinn, Before the Marsh & Mclennan Scandal and #is Times, 27 INSURANCE LITIGATION REPORTER 5 (2003);
Michael Sean Quinn & Melissz Hamilton, Matsh & Mclennan: Some Brigf History Before the Spitzer Scandeal-Part A: The Insurance
Side of the Business, 77 INSURANCE LITIGATION REPORTER 125 (2005) (Essay IT); Melissa Hamilton & Michael Sean Quinn, Marsh &
MclLennan: Some More Brief Histovy Before the Spitzer Scandal-Part B: Pulndm, Trident & Mercer, 27 INSURANCE LITIGATION RE-
PORTER 197 (2005); Michzel Sean Quinn & Melissa Hamiiton, Spitzer v. MayrshMeac, 27 DNSURANCE LITIGATION REPORTER 277 (2003).
(Essay IV); Melissa Hamilton & Michael Sean Quinn, Phorey “parmenidean” Practices: Aon’s Place in the Insurance Litigation Ex-
posé 27 INSURANCE LITIGATION REPORTER, 341 (2005) (Essay V). Inone of the earlier essays, we reported that FBI was getting substan-
tially involved investigating Spitzer raised problems. There has apparentiy been 2 recent cut-back on this, Arthur D. Postal & Matt
Brady, FBI Backtracks On Insurance ‘Tnvestigation,’ 109 NATIONAL UNDERWRITER § (May 16, 2005).
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presently discuss this divergence in detail.

Willis is currently the third largest insurance
brokerage globally However, it is not really in quite
the same league as the top two brokerages, MarshMac
and Aon. There is a huge market gap between number
two Aon, and Willis at number three. Aon’s revenue
in 2004 was over $10 billion, compared to Willis’s total
revenues at just over $2 billion. Thus, Willis, at least in
terms of revenue, is about 1/5 the size of the next
targest broker. Willis offers retail brokering, wholesale
brokering, and reinsurance brokering. In addition to
brokering insurance, Willis aiso maintains consulting
practices in risk management and human resources.

Gallagher ranks as the fourth largest broker, with
revenues of $1.5 hillion in 2004.2 Thus, while Aon is
approximately 5 times the size of Willis, it is more than
6 % times—indeed nearly 6 % times—the size of
Gallagher. Thus, although Willis and Gallagher are the
third and fourth largest insurance intermediaries
measured on a global scale, they are much, much
smaller than the largest two.

We next provide synopses of the histories: first of
Willis, and then of Gallagher. (Corporate historics are
almost always relevant to conducting or understand-
ing large business litigation.) A description of their
recent settlements of investigations by certain state
attorneys general follows the histories. Thereatter,
our paper addresses certain key decisions Willis and
Gallagher have made regarding their business
practices, principally, as a consequence of the initial
investigation of MarshMac by the New York Artorney
General, Eliot Spitzer. The paths of the future for the
world’s third and fourth largest insurance brokerages
do not follow the same lines and we will discuss
certain important ways in which their intended
fortunes already diverge. To conclude, we have some
theoretical observations and thereafter discuss some
possible dimensions of litigation.

A Short History of Willis

Willis traces its roots to 1828 with the founding of
Henry Willis & Co. in London, England.® Tt was a
relatively small company for quite some time, without
much of interest happening, so we will fast forward
through some key mergers over the next century and
a half. In 1898, Henry Willis & Co. merged with Faber
Brothers, also a London-based firm, to create Willis,
Faber & Co. In the next year, Willis formed a
relationship with Johnson & Higgins. “The leading
marine brokerage firm in the USA was Johnson &
Higgins, universally known as J&H. Their
headquarters are in New York. J&H had been
fabulously proﬁtable[.]”4 Significantly, MacAlpine-
Leny emphasizes very important business, social, and
legal features of truly significant insurance intermedi-
aries. “J&H stood for professionalism, excellence, and
above all, client service.” “I&H was a first-class retail
broker built on total dedication to client service.”®
J&H took a terrible beating after World War 1I, when
marine insurance declined in significance, and
eventually it was absorbed into MarshMac. As is well
known, its absorption led to significant insurance
litigation.”

In 1928, a century after the creation of Henry
Willis & Co., the entity combined with the English
company Dumas & Wylie to form Willis, Faber &
Dumas., The practice concentrated on large-size
clients, competing in England with brokers such as
Bowring and Sedgwick.®

The Willis, Faber & Dumas firm went public in
1976. ‘Through the blue-blooded, founding families
of Willis and Dumas, the entity established strong ties
irs the Lloyd’s of London insurance marketplace.” The
firm was active in the Lioyd’s of London syndicate,
representing many so-called “Names,” ie., or
investors, in the Lloyd’s underwriting.*°

In 1990, Willis Faber announced its intent to

2. Arthur A. Gallagher & Co. Form 10-X for the year ended Dec, 31, 2004, at 3.
3. Willis Group website: http-/www. willis.com/Who%20We%20Are/Business%2CPrinciples/History.aspx (fast visited May 18, 2005).

4. Tan MacAlpine-Leny, UNISON—THE ENVY OF ITS COMPETITCRS, (2004). UNISON was a network of brokers during the fourth quarter
of the Twentieth Centuty. This book has four main topics: Willis, J&H, UNISON, and mergers and acquisitions among large insur-

ance intermediaries toward the end of the Twentieth Century.

5. Id. At 30.
6. Id. At 163.
7. Supra MacAlpire-Leny, supra note 4 at 186-87.

8. 5.D. Chapman, Hogg Robinson: The Rise of @ Lioyd’s Broker, THE HISTORIAN AND THE BUSINESS OF INSURANGE 180 (Oliver M. Westail

Ed. 1984).
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pursue another important merger—ithis one with
Carroon & Black, a New-York-based broker.!! The
brokerage industry was taken aback. Willis Faber had
for almost a century partnered with the U.S.-based
broker Johnson & Higgins.'> Rumors had floated for
years about the two merging; indeed, there have been
actual negotiations going on since 1985 between the
two.'>  Thus, the gall of Willis Faber seemingly to
eschew its established relationship was a shock—if
not quite an absolute outrage—to many industry
experts,14 as well as to J&H itself. “J&H have been
caught totally unprepared][.] 15 Many of that number
do not love change of any kind, of course.

The announcement of the Willis Faber and
Carroon & Black hints at the extensive jockeying that
brokers engaged in during the 1980s and 1990s o0
grow through acquisition. Willis Faber’s then
Chairman clearly recognized this was a strategic move
into the U.S. and globallg(: “We will have more clout,
more earning power.”1 At the time, Willis Faber
earned 84 percent of its revenue in Britain, with only
8% from the U.S.17 The stock market did not agree
with the wisdom of the merger, as the share price for
both companies declined after the announcement.*®
This $731 million stock swap deal would wed Willis
Faber, England’s second largesi insurance hroker,

INSCRANCH LITITIOY

with Carroon & Black, then the fifth largest U.S.
brokerage and the sixth largest in the world.!?
However, the insurance brokerage industry was
in a merger and acquisition (“M&A") frenzy.
Therefore, no deal could be considered a done-deal
until everything is signed and closed. Shortly after
Willis Faber’s merger announcement, Aon made an
unsolicited, counter offer for Carroon & Black with an
$840 million all cash offer. 2° Despite the higher price,
the Aon offer was not considered preferable for
Carroon & Black shareholders and employees.?! The
cash compensation would likely be immediately
taxable to shareholders. Unlike the deal with Willis
Faber that appeared to be more a merger of equals,
the Aon offer was more like an acquisition. The
Carroon & Black board of directors promptly rejected
Aon’s offer,”? and Aon quickly withdrew it

‘Litigation would have been unsuitable, and---of

course—very expensive. Soon thereafter, Carroon &
Black announced that its shareholders would be paid
a special dividend, thus increasing the benefits of the
merger with Willis Faber.24 Two weeks later, Carroon
& Black shareholders approved the merger.®® 'The
combination, renamed the Willis Carroon Group,
booted the firm up to the fourth largest insurance
brokerage in the world.2 By this time, the Willis and

9. Koblberg Krauis - Led Group to Buy Big Insurance Broker, N.Y. TIMES, July 23, 1998, at D5. The foregoing cite concerns mostly
recent events, but it contains a history. For more on the history, see, Willis: Our History, wa.willis. com/Who%20wenh20are/Busi-
ness¥%20Principles/History.aspx. See, Carol J. Loomis, KKR: The Sequel, 151 FORTUNE 64 (June 13, 2005).

10. For more information on Lloyd’s and its “Names,” see generally The Rise of a Lioyd's Broker, THE HISTORIAN AND THE BUSINESS OF
INSURANGE (Oliver M, Westall ed. 1984), and Adam Raphael, ULTIMATE RISK: THE INSIDE STORY OF THE LLoYD's CATASTROPHE (Four Walls

Eight Windows 1995).

11. For a summary of this merger, see, MacAlpine-Leny, supra note 4 at 160-69.
12. An Insider's Nostalgic Account of a Glorious Broking Alliance: James Brewer Recommends a Christmas Read to Make the Sea-
son an Intriguing Break fov Brokervs and All Who Deal With Them, LLOYD's LIST, Dec, 16, 2004, at 16.

13. MacAlpine-Leny, supra note 4 at 139.
14. 1d.
15. MacAlpine-Lexy, supra note 4 at 167.

16. Steven Prokesch, §731 Million Insuranice Broker Deal, N.Y. TIMES, June 5, 1990, at D1,

17.1d.
18.1d.
19.1d.

20. Eric N. Berg, A 2d Suitor Makes Qffer for Carroon, N.Y. TIMES, Sept. 13, 1990, at DS.

21.Id.

22. Carroon Directors Reject Aon’s Offer, N.Y. TiMES, Sept. 19, 1990, at D5.
23. Aon Halts its Offer for Carroon & Black, N.Y. TIMES, Sept. 22,1990, at 33.
24. Deal is Sweetened in Carroon Merger, N.Y. TIMES, Sept. 25, 1990, at D5.

25. Carroon Deal Wins Approval, NY. TIMES, Oct. 9, 1990.

26. Id. At the time the top three were MarshMac, Alexander & Alexander (later engulfed by Aon}, and the British broker Sedgwick.
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Dumas families generally lost control of the
company.27 After the merger, however, the new firm’s
headquarters remained in London.

As we have discussed in prior papers, for example,
Essays IV and V, the 1990s witnessed a groundswell of
merger and acquisition activity by global brokers inan
attempt to best each other in size and geographic
scope. Willis attempted to compete, but struggled
with the aggressiveness of MarshMac and Aon in
pursuing regional brokers. Willis was successful
investing in some brokerages in Europe, though
generally only with minor stakes.”® As the 1990s
progressed, Willis was being left behind in the merger
arena and with insurance premijums being soft,
willis’s stock price suffered. As one of the largest
intermediaries in London representing individuals
investing in Lioyd’s of London, the company faced
increasing pressure when Lloyd’s hovered on the
brink of failure in the early 1990s.%

Facing multiple troubles, Willis began to look for
a potential solution. Willis in the mid-1990s was
described as a company with “an underperforming
stock, stagnant earnings, poor spending discipline
and suffered from both a silo-based culture and a
collective lack of drive.”3? The possibilities included
mergers with competitors, strategic alliances with
insurers, remaining public, or going private. By 1998,
Willis was listed on the New York, London, and Pacific
stock exchanges and was the world’s fourth-largest
broker. That vear, Willis announced that it had
received an acquisition offer that had been made by
Trinity Acquisition PL.C., a consortium backed by the
private equity firm of Kohlberg Kravis Roberts & Co.
(“KKR™). KKR was founded in 1976. It has been the
Jargest and most active participant in the buy-out
market. KKR has invested in excess of $21 billion in

more than 120 transactions. The price involved in the
1998 deal was $1.7 billion. That was apparently KKR's
largest requisition transaction of the year for 1998.

Along with a large acquisition price paid by KKR,
the syndicate also included insurers as investors,
including Chubb, Hartford, and Travelers. Certain
members of senior management at Willis also
purchased stock. The purchase would be in the form
of a leveraged buyout which would, of course, take
the company private. KKR officials hoped to
rehabilitate the company away from the public’s eye
(no public filings and no sharcholder approval
requirements) and later cash in on the increased
value.*! Some, though, raised conflicts of interest
questions where an insurance broker would have
insurance company investors.?> This criticism was
never alleviated.

In 1999, the company amalgamated operations
under the parent name of Willis Group Limited. That
same yeat, Willis Group moved up to the number
three slot in the insurance brokerage industry world-
wide. But it did so not from internal growth but
because the Willis/Carroon & Black merger was
quickly followed by MarshMac’s swallowing up
number three Sedgwick, thereby allowing Willis to fall
into the vacant slot.®® Still, during 1998 and 1999,
Willis did make investments in various brokers in
Europe and Latin America, 34

As a private company following the KKR buyout
in 1998, Willis found that it could implement cultural
changes more easily.>> One major change occurred in
September 2000 when Willis announced its then
Executive Chairman was retiring and would be
replaced by the first non-British head of the firm, the
Armerican Joseph J. Plumeri (“Plumeri”).36 This new
CEQ was something of a surprise, considering he was

27. Koblberg Kravis - Led Group to Buy Big Insurance Broker, NY. TIMES, July 23, 1998, at D5.
28. Sarah Goddard, KKR Leads Group in Bid for Willis Corroon, BUSINESS INSURANCE, July 27,2998, at 1.
29. Adam Raphael, ULTIMATE Risk: THE INSIDE STORY OF THE LLOYD'S CATASTROPHE 190, 236 (Four Walls Eight Windows 1995).

30. Bilt Coffin, Building a Legacy, RISK MGMT., Sept. 2004, at 18.

31.Id.

32. Sally Roberts, Vertical Integrarion Touches Brokerages, BUSINESS INSURANCE, Dec. 21, 1998, at 15; Carolyn Aldred, 3: Willis Car-

roon Growup Lid., BUSINESS INSURANCE, July 19, 1999, at 24,

33, Carolyn Aldred, 3: Willis Carroon Group Ltd., BUSINESS INSURANCE, July 19, 1999, at 24.

24 Id.

35, Douglas McLeod, 3: Wiilis Group Ltd., BUSINESS INSURANCE, July 17, 2000, at 29,
36, Barbara Bowers, Shaker and Stirved: Energetic and Energizing Joe Plumeri bas Spikeed Reverue Growth and Retired Debt Since
Being Installed as the Head of Willis Group Holdings in Lare 2000, BEsTS' REV., June 2003, at 64,
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quick to admit he had no experience in insurance
brokering.?

Plumeri had previously held executive positions
at Citicorp, Travelers, and Primerica.”® He is described
as having been a long-time “key lieutenant” of
Citibank’s CEO Sandy Weill*?  However, Plumeri
stressed his experience with attending the needs of
financial-service clients and understanding the
opportunities to cross-sell products in a way that
clients felt positive about the companies and products
one was pushing.40 Willis gave Plumeri a five-year
contract at a salary of $1 million a year, plus an annual
bonus and stock options. !

One of Plumeri’s first acts at Willis Group was to
create a global sales and marketing clepartment.42 He
felt the company was not aggressive enough in
making sales calls and introducing new products. He
also changed the culture of the operation: office
doors were to be kept open to encourage a more
collegial atmosphere; employees (whom he calls
“associates”) were encouraged to unify as a single,
global company, rather than disconnected country
units; personally written “Joe Notes” were meant to
encourage and praise colleagues; and employees
were invited to e-mail Plumeri personally in the “Talk
with Joe” campaign, with a promise of a personal
reply.43 To help improve revenues, Plumeri started
hiring more producers, often from rival brokers. He
was also not shy about cutting costs to improve
p]_’oﬁtabﬂity.44 '

IVSRANCE LTIGATION

Plumeri is in his early 60s. He graduated from
William & Mary. His first job was as a school teacher
and football coach. He has apparently given
motivational speeches for a good part of his life. Upon
completing the Army Reserve, he started law school.
He says that he went to New York and called on the
firm of Carter, Berlind, Patomin & Weill, where he met
Sandy. According to Plumeri, he thought that he was
visiting a law firm and he wanted a job as a part-time
law clerk or paralegal. Instead, he went to work at a
brokerage firm. He liked it so much that he quit law
schoof and he stayed for many years.

According to Plumeri, he left CitiBank-Travelers in
1999, He was vacationing with his wife in Paris. He
ran into Henry Kravis, who asked him to run Willis, ¥
After the KKR buyout, Willis grew steadily. Gross
revenues (all of it constituting brokerage revenues)
increased nicely from year-to-year: $1.24 billion
(1999), $1.3 billion (2000), $1.42 billion (2001), $1.73
billion (2002), $2 billion (2003).

Willis Group Holdings is currently the parental
holding company.46 It was reincorporated in 2001 for
the express purpose to redomicile from the United
Kingdom to Bermuda, where there is no corporate
income tax.?’ Since Willis was wholly owned by a unit
of the buyout firm of Kohiberg Kravis Roberts & Co.,
LLP it did not have to gain shareholder approval for
the redomestication.® This was important since
recent moves to Bermuda were controversial as
threatening home countries, most particularly

37. Gavin Souter, Global Reach, Local Service; Willis CEO Sets Course, BUSINESS Insurance, March 19, 2001, at 1, but see n. 39, below.

38. 1d.

39. Andrew Bolger & Gary Silverman, foseph Pulmeri to Lead Willis, FINANCIAL TIMES, Sept. 27, 2000, at 32, See, Monica Langley, TEAR-
NG DOWN THE WALLS, at 206-07 (2003). The book asserts that Plumeri was a “veteran brokerage executive who had been with Sandy
[Weill] since the early days,[and] had finally tarned around Primerica’s insurance operations[.]” The book also observes that
Plurneri had been a prominent figure in Shearson Id. at 212. At the same time, Plumeri is not listed among the “principal Cast of

Characters.” Id. at xii.
40. Souter, supra note 37.

41. Andrew Bolger, Willis to Pay Dollars IM a Year 1o Executive Chatrmar, FINANCIAL TIMES, June 11, 2001, at 22.

42. Souter, supra note 37.

43 1d.; Barbara Bowers, Shaken and Stirred: Energetic and Energizing Joe Plumer] bas Spiked Revenue Growth and Retived Debt
Since Being Installed as the Head of Willis Group Holdings in Late 2000, BESTS' REV., June 2003, at 64.

44, 1d. Of course, employees were not thrilled with the cost-cutting measures, though the company claims that the employee share

ownership plans assuaged some of the complaints. id.

45. Joe Plumeri & Joseph B. Treaster, The Boss: An Accidental Start, NEw YORK TIMES (June 23, 2002).

46. Willis Form 10-K for the year ended Dec. 31, 2004, at 5.

47, Willis Annual Report on Form 20-F for the year ended Dec. 31, 2001, at F-8.
48. 1d. KKR still owns 5% of Willis's stock. Willis Settles Spitzer’s Kickback Probe for §50 Min {Update 6), Bloomberg.com, April 8,

2005.
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sensitive to the U.S., with the loss of corporate tax %

A few months after incorporating in Bermuda,
Plumeri steered through an initial public offering,
selling 16% of the company’s shares on the New York
Stock Exchange>® This first offering raised $270
million.>! Plumeri explained that a “major reason” for
the public offering was to allow for employees to own
stock in their employer.52 Additional shares were sold
in secondary public offerings later in 2001, then again
in 2002, 2003, and 2004, thereby allowing the KKR-led
consortium members to divest shares over itime.
While permitting certain of its major stockholders to
sell shares in secondary public offerings, Willis
instituted a buyback program, repurchasing $339 in
shares in 2004.>> Then in Apil 2005, Willis's board
announced a new $300 million stock repurchase
plan.54

A Short History of Gallagher

In 1927, a young, successful businessman
resigned his employment from a large Chicago
insurance intermediary to start his own company,
Arthur J. Gallagher & Co., also based on CIfli(:ago.S5
His early focus was on commercial insurance, with an
inspiration to develop risk management initiatives
that would cover broader corporate needs than
single-need insurance policies could offer.’® For
instance, after actually growing the business during
the Great Depression in the 1930s, Willis personally
assisted the Hartford Group in establishing one of the
first rating reward programs among insurers.
Generally, the program was designed to reward
customers who minimized losses. As another example
of fostering new risk management schemes,
Gallagher Benefit Services was formed in the 1960s,
making one of the first forays into a broker offering
services related to corporate self insured programs
and claims management.

In 1974, Gallagher extended itself overseas for
basically the first time, co-founding a Lloyd's of
London broker based in England. As we noted in a
prior paper, Lloyd’s for along time fought any foreign
interests as either brokers or Names, In 1981,
Gallagher’s London-based company became the firse
subsidiary of a U.S. company to be fully accepted as a
Lloyd’s broker. Its globalization continues.

Despite being the world’s fourth largest insurance

~ brokerage today, the company remains closely tied to

the Gallagher family. It has generally been run by the
Gallagher men. Arthur’s three sons joined the
company after their stints in the Navy during World
War II. When the brokerage was first incorporated in
1950, the founder kept 40% of the shares, and gave
each of his three sons 20%. The first CEO was Arthur,
then son Robert E. Gallagher took over in 1963, where
he stayed for 28 years. In 1990, John Gallager’s son
and Arthur J. Gallagher's grandson, J. Patrick
Gallagher, Jr., took the reins, while his father became
Chairman of the Board and his father Vice Chairman.
Pat Gallagher remains the CEO today.

The company has enjoyed continual growth over
the vears. Gallagher first achieved $1 million in
revenue in 1968. Along with forming its first office in
Bermuda to expand its overseas business in 1975,
Gallagher enjoyed solid revenue growth, with an
average 36% increase in revenue annually in the
1970s. Gross revenues for 1976 exceeded $10 million,
and then grew an exiraordinary 250% to $25 million
in 1978. By 1982, Gallagher was ranked as the tenth
largest insurance broker in the U.S. Gallagher went
public in 1984 and, that same year, rose to be the
cighteenth largest global broker. It ascended the
ranks even more thereafter. In the world rank, the
company’s status rose as follows: 15% (1987), 12t
(1990), 8™ (1995), and 4th (1999). Revenues also
increased dramatically, exceeding $500 million in

49, Catherine R. Duffy, HELD CAPTIVE: A HISTORY OF ENTERNATIONAL INSURANCE 1N BERMUDA 466 (Qakwell Boulton 2004).
50. Willis Annual Report on Form 20-F for the year ended Dec. 31, 2001, at F-8,
51. Willis Group Chairman Celehrates, Post Magazine, June 14, 2008, at 1.

52. Willis Annual Report for the year ended Dec. 31, 2001

Annual Report 2001.pdi (last visited May 16, 2005).
53, Willis Form 10-K for the year ended Dec. 31, 2004, at 34.
54, Willis Form 8-, filed April 27, 2005.

herp: /e willis.com/Anvestor# 20Relations/ Anl%20Reports/

55, http:/fwww.aje com/portal/PTCache/ajg75ann. pd 1D =448&PT-

Token=2417B035B39BOABG37373E1A1A1CAEV898981 BIA199B199BOB&Name=pdf {last visited May 19, 2005).

56. The Willis website proclaims that Arthur J. Willis “pioneered the concept of risk management. Id. at L.
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1998, doubling to over $1 billion in 2002, its 75™
anniversary.

By that time, Gallagher had gobbled up almost
100 companies around the world. The rapid pace did
not stop there. The company acquired 19 companies
in 2004 alone. Gallagher also formed new businesses,
such as a wholesale brokerage unit in 1997 and a
reinsurance brokerage subsidiary, Gallagher Re, in
2005. '

The corporate culture is based on “The Gailagher
Way.”?’ There are 25 “Shared Values” listed. A few of
the more interesting ones are cited here:

*We are a Sales and Marketing Company...

*We support one another. We believe in one
another.

*]eaders need followers.
*We are all cogs in a wheel.
¢ Fear is a turn-off.

*We're a very competitive and aggressive
company.

*We run to problems — not away from them.

Interestingly, “The Gallagher Way” is not about how
to treat either clients or customers. It is not how to
reach out, take care, or deal with the outside. It is an
organizational set of internal values. It is about how
leaders should lead inside the company, and how
followers may grow and develop. One of the most
interesting things for lawyers about the recent
developments in the articulations of corporate values
is how this can be used in litigation, either for the
defense or for the plaintiff. The Gallagher “Shared
Values” are of indirect interest only in this regard.
They do not explicitly reach out towards clients and
customers. At the same time, Gallagher published
ethical principles contain some more relevant

IVSURANCE LTIGATIOY

principles. We shall discuss them briefly later.

The Investigations of Business Practices

When Spitzer’s office began to issue subpoenas to
insurance brokerages starting in April 2004, Willis was
eventually 2 recipient. Then in August 2004, the West
Coast insurance consumer rights group United
Policyholders sued Willis, MarshMac, and Aon,
alleging that the failure to inform California
consumers about the contingent commission ar-
rangements amounted to deceptive trade practices.

While perhaps not exactly stressing precisely what
types of commissions it received, Willis had already
publicly acknowledged some sort of contingent. In 2
securities filing in late 2001, there is mention of
contingent commissions in a note to the financial
statements regarding revenue recognition. It con-
cerns when revenue is recognized for “commissions
receivable from insurance carriers such as contingent
upon the performance of insurance policies
placeci.”58 Indeed, Witlis indicated that contingent
compensation deals “are a longstanding and general
practice within the insurance industry and have been
disclosed by [Willis} for many years,””?

The timeline for the various firms to announce
their voluntary cessation of contingent commission
practices is tight. On October 17, 2004, AIG
announced that, as an insurer, it would no longer
make contingent commission payments. On October
21, Willis announced it would stop taking contingent
commissions in the 11.S., with such policy being global
as of the end of the year. Five days later, on October
26, both MarshMac and Gallagher revealed that each
of their brokerage firms intended to cancel
contingent fee contracts. Aon followed two days later.

In Willis’s public statement on October 21, 2004,
Plumeri announced:

Willis is committed to client advocacy, which
means listening to our clients. We want our
clients to know that we have heard them loud
and clear: they don’t like contingency
agreements. We are abolishing contingencies

57. hip/feew.aig.com/portal/communities/community.asp?User! D=2&CompmunityI D =285&in1C urrentPagelndex=1 (last visited

May 19, 2005).
58.Id. at F-12.
59. Willis Group Form 10-K, at 19
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at Willis in response to client concerns. We
believe this will strengthen our refationships

with clients and remove even the appearance

of a conflict of interest.®

(Important as it is symbolically, politically, andl as a
marketing announcement, this is a strange statement.
We shall return to its analysis later.) ‘

Willis stated that it would immediately end
contingent commission arrangements in the US It
expected to end contingency fee deals in other
countries by the end of 2004. The announcement
explained that “contingent commission” is an unclear
term, so that Willis intended to define it broadly. Thus,
Willis includes volume contingencies, profit contin-
gencies, market service fees, and then a number of
listed miscellaneous items.

In addition, Plumeri announced a Client Bill of
Rights. It has ten items and here is a summary:

1. Willis will work for the clients’ best interests
to meet their individual needs.

2. All compensation arrangements will be
provided in advance in a clear and

unambiguous uriting.

3. Clear and complete communication will
prevail between Willis and its clients.

4. A oll-free number will be available for client
comments and feedback.

5. Employees will undergo training to
articulate the standard of care expected.

6. Employees may mnot accept gits,
entertainment, or trips from insurers.

7. No contingency commission will be

accepted from insurers.

8. Willis will conduct business using best
practices.

9. Clients will receive the bighesi service
available from Willis's global scrvice
approach, regardless of geography.

10. The audit committee of the board will
enforce compliance to these principles.

As we shall suggest later in this essay, Item #8 is
perhaps the most interesting of these principles. It
is interesting to wonder, in an age when the explicit
articulation of business values seem to be becoming
more and more important, with the implications of
what a “Client Bill of Rights” might be. If a business
states that its clients have rights, and it does so in a
public way, arguably in a form of advertising, does this
imply that these rights have legal status? If 50, then
Ttem #(8) and Item #(9) on the Willis Bill of Client
Rights, will most certainly create, or at least, (big time)
enforce fiduciary duties running from Willis to his
clients. Obviously, if so, this inclusion has enormous
civil litigation implications.

Despite its voluntary cessation of contingent
commissions prior to the end of the year, Willis earned
$71 million from contingent commissions in 2004, just
a shade higher than the $70 million in 2003.%2 Thus,
the termination of contingent commissions was not
quite immediate,

Gallagher issued its declaration, along with
announcing its third quarter 2004 financial results.®
While stating that Gallagher management “has no
knowledge that Gallagher has engaged in any
improper practices,” its CEO stated that Gallagher
would cease taking, as a retail broker, profit-based or
volume-based contingent fee commissions beginning
January 1, 2005. Gallagher has stressed that it is in a
somewhat different position than MarshMac in terms

60. Willis News Release, Willis Group Holdings io End Practice of Contingency Agreements with msurance Carriers, Oct. 21, 2004,

at 2.

61. Gallagher News Release, Willis Group Holdings to End Practice of Contingency Agreements with Insurarice Carriers, Oct. 21,

2004.
2. Willis Form 10-K for the year ended Dec. 31, 2005, at 26.

3. Press Release, Qct. 26, 2004, huyp://media corporate-ir.nev/media_filesArol/10/104111/AKG Q3 2004 Earnings. Release.pdf (fast

visited May 19, 2005).
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of the importance of contingent commissions in
revenues. Gallagher issued a statement to its
employees a week before announcing it would cease
contingent fee arrangements. The statement to
employees indicated that contingent commissions
comprised 7% of MarshMac’s revenues in 2003, as
compared to representing only 2% of Gallagher’s
gross revenues.”? Similarly, in an open letter to its
clients dated November 3, 2004, Gallagher explained
that, unlike its competitors, Gallagher has no
centralized office responsible for contingent fee
arrangements; instead, individual branches handle
commission arrangements locally and on a deal-by-
deal basis.%5  Gallagher stressed that it values its
clients and that the recent investigations had placed
a pall over the industry and raised ethical concerns.
To be sure that there is “absolutely no confusion about
[Gallagher’s] priorities,” the company informed their
clients about their new stand on contingent fees %

As with the big three brokers, Gallagher is
continuing to recognize revenue on contingent fee
arrangements. It booked $20.7 million in contingent
fee income in the first quarter 2005 (compared to
$20.0 million in the first quarter 2004). However,
because of an important exception Gallagher
obtained in its settlement with Ilinois regulators,
Gallagher is expected to continue to book millions of
dollars in contingent fee income in the near and
distant future. We discuss this further below.

In the original investigations involving MarshMac,
other attorneys general joined Spitzer over time.
Those were from Connecticut, Massachusetts and
llinots. This time, the Minnesota attorney general’s
office jumped on the investigative bandwagon.

Minnesota'’s Factual Assertions against Willis
In December 2004, the Minnesota attorney
general’s office issued a civil investigative demand to

ﬂ zw’”

Willis to provide documents and information.%” The
Attorney General of Minnesota has not filed an actual
Plaintiff-Siate-Versus-Defendant-Insurer suit to date.
However, the public learned of a suit-like (sort of)
court filing the attorney general made in March 2005.
Minnesota’s Attorney General Mike Hatch filed a
huge, long motion in state court to compel Willis to
hand over documents the government had previously
requested.68 We have tried to obtain a copy but have
not yet got it.

Less is known about Hatch than is known about
Spitzer. Hatch is in his 50’s. He grew up in Duluth
and attended the University of Minnesota-Duluth,
where he graduated in 1970. Hatch also took his law
degree from the University of Minnesota, although
the law school is in Minneapolis. He and his wife have
three daughters. Hatch was Minnesota’s Commis-
sioner of Commerce from 1983-1989. He was first
elected Attorney General in 1998. Before that he was
an attorney in private practice. His principal
reputation derives from plaintiff’s work.,  He
represented quite a large number of patients,
including breast cancer patients, who could not get
access to bone marrow transplants and other medical
treatments because of health plans, HMOs, and
insurance arrangements. According to the Mike
Hatch Biography published on the Internet by the
state, his current, as it were, employer, “Hatch is well
known as an outspoken advocate for consumers,
senior citizens, and victims of crime.” According to
this document, a Minnesota newspaper has stated
that, as “Minnesota Attorney General Mike Hatch
hasn’t backed down from anyone, taking on managed
health care over treatment decisions and the
insurance industry over its credit ratin égs when
insuring drivers and property owners. 7 Willis
operates in the state through a subsidiary Willis of
Minnesota. The focus was on contingent commissions

64. Gallagher lerter to All Arthur J. Gallagher & Co. Employees dated Oct. 19, 2004, hiip://www.ajg.com portal/PTCache/Mes-

sage%SFirom%sFPat%sEGallagherd5F101904, pd PID=4172

S&PT-

Token=E3 1A>B39DCDC‘>8D9‘)9D7lFGD4CCD8C4E4D1F4C4C4C8D4DCC8D4C4COD&Name— pdf (last visited May 19, 2005).

65. Gallagher letter To Our Valued Clients dated Nov,

er%SFEclientletter®s5FE20041103.pdf2 1D =454211&PT-

3, 2004, hup/wweajg com/portal/PTCache/ ParGallagh-

Token=A71AC185D19D85B1B185F1 DOD4DOCRCACAF1 C4C4CADSD4CCDBCAEACCEName = .pdf (last visited May 19, 2005},

60. Id.

7. Sally Roberts, Minnesota AG Hints Willis Violated Consumer Laiws, BUSINESS INSURANCE, March 14, 2005.

68, Id.
69, www.ag state. mnus/office/haich
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and bid-rigging.

The Minnesota attorney general claimed in the
filing that Willis was not cooperating and asked the
court to force Willis to comply with the investigatory
requests. Ina press interview, Hatch complained that
Willis people were “dragging their feet” because
company officials “don’t want to produce [and] don’t
want to disclose.””® The motion includes hundreds
of pages of attachments.

Willis publicly disagreed with the attorney
general’s argument in his motion. Willis issued its
own press release stating that it had been attempting
to discuss with the regulators the scope of their
information requests, which the company states were
“extremely voluminous.””? Unquestionably, Minne-
sota sought considerable material.

Hatch, at least impliedly, accused Willis of
soliciting fraudulent bids. He also claimed that there
were dozens of internal Willis e-mails indicating the
broker’s intent on raising income by steering business
to preferred insurers who paid more lucrative
contingent fees. Hatch also complained about Willis’s
retail brokerage referring business to its sister
wholesale brokerage unit in order to earn another fee.

Hatch likely made few friends in the insurance
field when he stated that, “[blasically, the whole
damned insurance indusiry is in on this thing. It was
a fixed system.”’? This prompted a rebuke by an
economist with the Insurance Information Institute,
a trade group based in New York, who argued that the
inference of a fixed scheme was not merited where
premiums had decreased in 12 of the last 15 years,”
Denial of damnation is entirely understandable, of
course, although this last pro-insurance argument is
obviously fallacious, even on its surface. If an industry
is slipping excessively and inappropriately, striving is
entirely expectable, but not necessarily excusable.
Business striving must be proper as well as energetic.

The Willis Settlement with Spitzer

Despite not actually filing suit, the New York
Attorney General successfully negotiated a settlement
with Willis. The settlement document, dated as of
April 8, 2005, is titled, “Assurance of Discontinuance
Pursuant to Executive Law § 63(13).” The outline is
relatively similar to the settlement agreements
between New York and each of MarshMac and Aon.
The document contains a number of paragraphs with
specific factual assertions regarding Willis's conduct
and then contains a long passage about the
distribution of the financial price and the other
reforms Willis agrees to. It is a bit different than the
other settlement agreements since Willis was not
actually facing a filed lawsuit. It does not seem to
matter. The settlement paper cites specific laws and
then asserts the state’s view that Willis’s actions were
“unlawful.”

The settlement agreement generally outlines
faulty business practices relating to contingent
commissions, a wholesale broker subsidiary, and a
reinsurance brokerage unit. First, it explains how
Willis developed its contingent fee initiative,
eventually consolidating it into a central office in New
York.”* Several e-mails cited highlight how Willis
would steer business to insurers with whom it had
contingent fee agreements. For instance, the
executive heading up the centralized office for
contingent fee arrangements communicated the
following to a colleague in April 2004:

Underwriters need to realize that our
[contingent fee agreements] are a reward for
services that we provide to carriers such as
carrier advocacy.... Carrier Advocacy includes
transparency into our organization and our
bowok, access to our leadership and our clients,
an unfair competitive advantage as well as
other benefits that partnership brings. While
the downside of not partnering with us is

70. Joseph B. Treaster, Minnesota Qfficial Voices Suspicion about Insurance Broker, NY. TIMES, March 9, 2005, at C2.
71. Mike Mevers, State Launches Probe; Broker may bave Defrauded Big Minnesota Companies, Hatch Says, STAR TRIBUNE, March

9, 2003, at 1D.
72, 1d.
73. Id.

74. Separately from this agreement, Spitzer's office announced the names of some of the insurers having contingent fee arrange-
ments with Willis; Chubb, St. Paul Travelers, Hartford, and Crum & Forster, joel Stashenko, Spitzer, Mills Say Nation’s Third Largest
Insurance Broker Agrees to $50M Settlement, BUSINESS REV., April 8, 2005.
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impossible to calculate I think that Hartford,
Axis, ACE, St Pauli, etc.] would all advocate
the value and the positive effect that it has on
our business.

This is an extremely interesting e-mail. It begins by
saying that a carrier’s paying an intermediary a
contingency fee is a reward by the intermediary to the
carrier. It is true that even though the money, which
constitutes the fee, travels from the carrier to the
intermediary. Who was getiing a “reward?” In the
same sentence, it is important to note that the
intermediary is stating that it is providing services to
the carriers. This makes carriers its customers. In
contrast, Willis, through the e-mail, refers to
policyholders as “clients.” Thus, the intermediaries
are said to have one client and two customers. There
is a very significant distinction to which we shall
return later. There is nothing paradoxical about the
distinction. The intermediary advocates for the
selling customer to the buying client-customer.
Advocacy is persuasive rhetoric, whether it is spoken
or written. Advocating a cause is pushing a position.
Thus, the intermediary is pushing its client-customer
on behalf of the insurercustomer. This e-mail
includes substantial, and very deep language. It
virtually establishes the proposition that the
subscribing intermediary is involved in an irreconcil-
able conflict of interest.

In another e-mail Spitzer quoted, the same
executive states that Willis’s marketing department
should be motivated 1o seek contingent fee income
by “driving business to” the insurers that commit to
such additional income arrangements.

Notice the word “driving.” If one person drives
another to something, the phrase might have either
of two meanings. On the one hand, it might mean
that the person doing the driving is operating a motor
vehicle and taking a person from one place to another.
On the other hand, the idea of one person driving
another from one position to another, one idea to
another, one commitment to another, is very much
fike pushing. The idea of driving is also very much
like the idea of pulling. Itis hence very much like the
idea of compeliing. The second idea had little or no
connection to the idea of service. The former idea
does have something to do with service, but it also
indicates who is in cornrol.

Yet, another e-mail indicates that contingent fee
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income was not just another revenue tactic, but a
mandate: “Where possible drive ALL of our new and
renewal business to our strategic partners who are
paying Willis added incentives for year end growth
results.” Notice that the idea of drive is clearly present
in this sentence. Thence, so is the idea of conirol.
Even more interesting, is the idea of the strategic
partner. The idea of different businesses, in some
sense, being partners has been a fashionable
business rheiorical idea over the last couple of
decades. There is little or no really successful
litigation whereby businesses using this idea in public
relations have sustained serious financial losses as a
result of a jury verdicts and court judgments.

In one case several years ago, tried in Houston
Federal Court, an independent lawyer sued an
insurance company for suddenly refusing to send her
any more cases. She functioned as an insurance
defense lawyer, and sometimes as coverage counsel.
For various reasons, the insurer got “sick of her,” and
announced that it would stop using her. Apparently,
at insurer-lawyer meetings, conducted on a more-or-
less country-wide basis, the insurer used a phrase
something like, “Our lawyers are our strategic
business partners.” The trial judge poured the
lawyer’s case out, without even a motion for directed
verdict, about half way through the Plaintiff’s lawyer’s
presentation. The judge simply refused to put the
kind of meaning on the word “partner” that the
plaintiff needed to win and was seeking. The court’s
decision was correct, under the circumstances. (Then
again, the plaintiff’s theory was not entirely without,
at least, theoretical merit.)

Of course, if the phrase “strategic partner”
genuinely means partner, then there are fiduciary
duties running back and forth. If so, then an
intermediary, which usually and probably owes its
client—the policyholder—fiduciary duties, would
also owe fiduciary duties to the insurer which is its
customer for making sales. This is a very odd idea.
It won't work in practice. We are inclined to think that
it is ignorant rhetoric, and we are glad to see some
decline in the use of this misleading verbiage.
Interestingly, it is being replaced with phraseology—
best effort to secure the clients’ best interests—which
is even more dangerous to those who use it. We will
discuss this presenty. It also appears evident that
Willis's senior management understood that contin-
gent fee income was somehow different. The chief of
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the unit heading up the effort for contingent fee
arrangements is quoted at a national meeting pushing
them as beneficial to generating “unanticipated
income.” Onewonders what this phrase means. One
also wonders by whom the income at the
intermediary is “unanticipated.” To be sure, it may
be such to insureds. Itis probably not an intermediary
thatis actually receiving the income, and it is probably
not the insurer that is paying it.

This strategy is then contrasted with Willis's
proclamation that its recommendations are “driven
by what is in the client’s best interests.” Some
“marketing rhetoric” is even worse than the phrase
“strategic partners.” The sentence, “We serve our
client’s best interests,” contains several dangers. If, A
is to serve the best interest of B, and B has interests
which are more important to B, than the interest of 4
then A must subordinate its own interests to those of
B, ‘This is characteristic of fiduciary duties. The
question then is whether the client’s best interests are
being preferred when Willis steers business only to
those carriers willing to pay it additional monies. The
probable answer is obvious. We shall return to this
matter presently, when we discuss potential remedies
which can be utilized against intermediaries. For the
present, the reader should note that the word,
“driven” and therefore, the idea of drive, appears in
the citation. In Willis, the intermediary is thus
claiming to be pushed—and hence conirolled—by
the best interest of the client, as opposed to its own.

The second business practice discussed in the
settlement document is Willis’s use of its own
wholesale brokerage subsidiary, Stewart Smith.
Spitzer accuses Willis of using Stewart Smith to gaina
second commission when Willis could have placed
the insurance contract directly with the insurer at a
less expensive level. Indeed, several e-mails are cited
as indicating that Willis placed insurance through
Stewart Smith precisely, in order to obtain
“additional” income.

Then the settlement agreement highlights the
third major complaint about Willis’s business
practices in referring business to its owa reinsurance
brokerage subsidiary, Willis Re. The same head of
Willis’s contingent fee practice quoted above is again

mentioned as strong-arming an insurance executive
at ACE. When the head learned that ACE intended to
use the MarshMac reinsurance brokerage for a retail
contract Willis had placed with ACE, he evidently
called the ACE executive to convince her to use Willis
Re instead. It worked.

The New York agreement goes on to rebuke Willis
for its behavior after the regulator sued MarshMac in
late 2004. Instead of changing its practices, Willis is
accused of merely trying to hide them. In what the
document cites as a “frank” e-mail, a Willis executive
in charge of getting reinsurance brokerage business
from insurers to whom Willis steered insurance
placements is quoted as follows:

Based upon the developments of the last few
weeks in our industy [i.e., the Marsh lawsuit
filed by the Attorney General], 1 as well as the
Management Team have decided to suspend
all e mail and/or written correspondence
between Willis Re Fac [Facultative Re] and
Willis Retail/Wholesale effective immediately.
This will mean that we will no longer track
[retail] broker / share renewal lists / leverage
business, etc.. It does not mean that we will
not be working with Retail/Wholesale on
accounts but more in a low key manner. Keep
talking to our friends and find out where
business is being sent .....just do it verbally or

in person!75 [Emphasis supplied.]

The remainder of the settlement is very much in line
with the settlement agreements New York has with
MarshMac and Aon. After the factual recitations, and
before reviewing Willis's sentence, there are the
clauses which almost seem to make the whole thing
meaningless from the standpoint of whether the
foregoing practices are really unlawful or unethical.
Willis does not admit or deny any of the allegations.
The agreement is stated to be for the sole purpose of
settling the Attorney General’s investigation. Similar
to Aon, Willis does not admit or deny the allegations.
Indeed, in a clause near the end of the agreement,
Willis is permitted to make factual statements
contradicting any of the allegations in any litigation

75. Raculiative reinsurance, of course, is principally primary policy-by-policy reinsurance. Itis opposed to the reinsurance treaty
which covers whole sets of policies. Of course, bath of these concepts have rough—or at least vague—edges.
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not involving the Attorney General of New York. This
clause, too, resembles previous Spitzerian arrange-
ments.

Also, similar to Aon, Willis does not accept blame
at the higher echelons, but is allowed to blame a few,
unspecified employees: “Willis accepts responsibility
for and deeply regrets the behavior described [in the
agreement], recognizing that certain of its employees
failed to abide by Willis's standards of conduct in their
dealings with its clients.” One wonders how the
practices complained of (contingent fee agreements,
unnecessarily using its in-house wholesale brokerage,
and coercing insurers to use its reinsurance brokerage
unit) could violate Willis’s real ethics commitments—
its real values—when Willis executives intentionally,
and therefore knowingly, put in place business units
explicitly to pursue those same practices. We shall
return to the matter of ethical codes presently.

Willis agreed to reserve $50 million in one lump
sum before July 1, 2005 for a fund to pay policyholder
clients making claims. Consistent with Willis’s failure
to admii or deny any allegation of unfawful conduct,
the agreement recites that the monies are not to be
considered a fine or penalty. The New York Attorney
General’s office is given the task of creating a formula
to compensate Willis’s clients. Using such formula,
Willis must, by July 31, 2005 calculate the amount each
of its policyholder clients is eligible to receive.
Policyholders are eligible if they retained Willis to
place, renew, or consult on insurance during the
refevant period from January 1, 2001 to December 31,
2004. Willis must notify each eligible policyholder by
August 20, 2005. To receive the full amount of what
they are eligible for, policyholders must execute a
comprehensive release. Once all policyholders who
waive claims are paid, the remaining funds are
available for non-waiving policyholders, butwitha cap
of 80% of the amount they were entitled using the
approved formula. Willis is precluded from seeking
any payment from insurance policies to cover any of
this fund. Punishments are designed to cause
attentive and transformative suffering, not D&O
coverage.

Willis also agreed to undertake certain business
reforms:

*As compensation for brokerage services,
Willis will accept compensation only in the
form of a specified fee from the client or a

percentage commission based on the
premium paid. Such commission structure
must be clearly disclosed and agreed by the
client in writing.

«Willis  will
COMMIissions.

accept no  contingent

*Willis will not accept or request any type of
remuneration from an insurer in order to
place business (i.e., no pay-to-play
arrangements).

*Bid-rigging and getting false insurance
premium quotes are prohibited.

»Willis will not prefer or force the use of its
own reinsurance brokerage or wholesale
brokerage.

«Willis must implement appropriate
standards of conduct among its employee
base and regularly provide employee training.
(Hence, ethics codes are to be taken
seriously.)

sWillis agrees not to violate specified New
York statutory laws.

* The Willis Board of Directors must establish
a compliance committee to report back to the
Board on Willis's compliance with the
settlement terms for a five year period.

+The Board must file an annual report to New
York’s Superintendent of insurance on its
compliance activities.

*Willis shall continue to cooperate with the
Attorney General and Superintendent of
Insurance with the State of New York.

Notice that business ethics is a central part of the
settlement. The very importance of business ethics
may well influence future civil litigation. (We shall
return to this topic later in this essay.)

There is an important limitation to the agreement.
All of the foregoing, meaning the eligibility for the
monies and the change in business practices, are
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solely for U.S.-based businesses. Thus, Willis is not
precluded, at least in terms of this agreement, from
continuing 1o engage in all of the complained-of
practices outside the U.S. At least one country,
Germany, has indicated that it is unaware of improper
contingent commissions in its 'jurisdiction.7 One
wonders if this is completely true, given the terms of
the settlement.

In a press release by Willis on the date of the
setilement, someone made sure that Plumeri would
be portrayed in a positive, even altruistic, light. Spitzer
is quoted in the release as contending that “Plumeri
has demonstrated admirable leadership in spearhead-
ing Willis’s response to the issues raised in our
investigation and in implementing reforms.”’” At the
very same time, an attorney general's office
spokesman publicly proclaimed that Willis was
receiving kickbacks from insurers and “probably not”
serving the best interests of their clients.”™

Willis seems to be proud that it settled prior to the
actual initiation of a lawsuit. In a press release issued
the same day as the announcement of settlement, it
proclaimed that it was the only broker to settle with
New York before suit. Moreover, for some reason, the
company flaunts the fact that it “is also the only broker
to resolve these matters without being required to
issue an apology.” We wonder why. We also question
whether Willis’s indicating it “accepts responsibility
and deeply regrets” the behavior does not amount to
“an apology.” According to the Oxford American
Dictionary of Current English, an apology has these
two definitions: “a regretful acknowledgement of an
offense or failure” and “the assurance that no offense
was intended.”” Webster's New Collegiate Dictionary
provides a similar definition: “an admission of error
or discourtesy accompanied by an expression of
regret.”80 It seems to us, then, that Willis has issued a
public apology. We shall briefly return to the matter
of apologies and regrets later.

With settling, Plumeri claimed that the agreement
shows that there are “material differences berween
Willis conduct and that of our major competitors.”
However, the agreement does provide evidence of
contingent fee practices, pay-to-play systems, and
increasing fees by needlessly running business
through its own wholesale brokers. Furthermore,
Plumeri announced in the press release that there was
no evidence of bid-rigging or tying.

We find this statement highly questionable, if not
directly controvertible. The settlement does outline
an instance whereby Willis's contract with a client
required three bids from insurers. When Willis
received only a single quote, a Willis broker e-mailed
two other insurers to provide “alternative quotes”
higher than the first one to enable Willis to comply
with the contract. This describe bid-rigging. As for
tying, the factual assertions in the settlement describe
an instance in which a Willis executive convinced an
insurer to pay a contingent commission earlier than
contractually required in return for a promise of
increased business. In addition, there is the incident,
previously discussed, whereby the same Willis
executive caused an insurer to place its reinsurance
coverage with a Willis reinsurance brokerage for the
same insurance contract Willis had placed with that
insurer. These last two incidents involve tying.
Hence, we have no idea what Plumeri means when he
states that there are “material differences” in how
Willis engages in business as compared to other
brokers, presumably meaning MarshMac and Aon.
Thus, despite Plumeri’s claims of increased transpar-
ency in its business practices, we are befuddled by
Willis's recent public statements.

The Willis Settlement with Minnesota

The same day as the settlement with Spitzer’s
office, Willis announced 2 resolution to the Minnesota
investigation.®! Willis agreed to fund $1 million to be

“6. The Insurance Scandal- just How Rotten? THE ECONOMIST (Qctober 22, 2004). www.cfo.com/_printable/article.cim/

23324341?f=gprions,

27, Willis Press Release, Willis Reaches Agreement with New York Atorney General and New York Insurance Department: £50 Mil-
lion Resolution Reached Without AG Bringing Lawsuit, April 8, 2005.
78. Mark Johnson, Willis to Pay $50 Million, Change Praclices to End Inswrance Probe, ASSOCIATED PRESS STATE & LOCAL WIRES, Busi-

ness News, April 8, 2005.

79. The Oxford American Dictionary of Current English. Oxford University Press, 1999. Oxford Reference Online. Oxford University

Press.

80. WEBSTER'S NEW COLLEGIATE DICTIONARY, at 5% (Meritian-Webster 1981).
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used to compensate eligible clients. Unlike the New
York settlement whereby the $50 million would be
used to any eligible U.S. policyholder, the Minnesota
fund is to be used only for clients based in Minnesota.
However, Minnesota clients are evidently not limited
to the $1 million, but can share in the $50 million.
Hatch has claimed that Willis's retail clients in
Minnesota likely will receive $4.5 million from the two
funds.®? Like the New York agreement, Willis did not
admit or denyany of the claims asserted against it. The
fand also resolved the motion to compel that the
Minnesota attorney general filed in March.

The settlement was evidently negotiated at the
very top, between Plumeri and Hatch. Hatch issued a
public statement in which he “commendis] Mr.
‘Plumeri for coming to Minnesota to discuss these
issues with me directly and, through his hands-on
involvement, forging this agreement.” For his part,
Plumeri also issued a statement indicating the
resolution was assisted by Hatch’s “direct, personal
involvement.”5?

In explaining the disparity between the allega-
tions Hatch made in his March 2005 filing about
Willis’s lack of cooperation and the final settlement, a
Willis spokesman described itasa “misunderstanding,
followed by a 4productive conversation, leading to an
agreement.” No doubt, these remarks were
reviewed by a public relations department. There is
no mention of the size of settlement. There is no
mention of the hundreds of pages of something like
pleadings and exhibits, the Minnesota Attorney
General filed in state court.

INSURACE LITIGATIOY

The Gallagher Illinois Settlement

On May 18, 2005, Gallagher announced a
settlement with the Attorney general of Illinots. No
suit had been filed. The settlement is titled “Assurance
of Voluntary Compliamce.”8> The amount of the fund
is roughly $27 million. The financial terms regarding
how the monetargr fund operates, the business
reforms recp.;irea:l,8 and certain other provisions,87
are virtually identical to what we have described for
Willis above (and previously for Aon), so we will not
go into detail here, except for one major point made
later in this paper. Nonetheless, since the document
contains some juicy factual allegations, we will review
some of them below.

The document does not actually allege any breach
of law. It does, though, set up that Gallagher
represented to its clients that it would serve them in
a loyal and unbiased way in managing risk. It
highlights Gallagher’s “Client Commitment” docu-
ment which states that “We always recommend that
which is in the client’s best interest, even if it
diminishes our revenues.” In spite of this, Gallagher
entered into contingent commission deals. Remark-
ably, the paper does not accuse Gallagher of actually
having any conflict of interest, but merely purports
that “Gallagher operated under a potential conflict of
interest.” (emphasis added.) Still, the document goes
onto highlight specific instances in which it appears
that the contingent fee arrangements were on the
minds of some employees. Here are several instances.

In a 1997 memo, a subsidiary branch manager
discusses a $323,735 contingent commission check
just received from Hartford which, he says, is the
result of having “pushed to write about $400,000 new

81. Willis Press Release, Minnesota Attorney General and Willis Group Holdings Resolve Insurance Investigation, April 8, 2005.
82. Sheryl Jean, World’s Third-Largest Insurance Broker Settles Fraud Allegarions, PIONEER PRESS, April 9, 2G05.

83. Minn, AG, Willis Group Resolve Investigation; N.Y. Also Reports Agreement, INSURANCE 1., April 8, 2003.

84. Mike Meyers, Insurance Broker to Pay $4.5 Million, STAR TRIBUNE, April 9, 2005, at 1D.

§5. This section contains information available from the Gallagher Form 8-K filed May 19, 2005. See, Sally Roberts, Gallagher Settles
With Hllinois for §27 Million, Business Insurance 1 (May 23, 2005).

86. The paragraph titles in the business reform section include Permissible Forms of Compensation, Prohibition of Contingent Com-
pensation, Prohibition of “Pay-to-Play Arrangements, Prohibition of “Bid-Rigging” Arrangements, Prohibition of Reinsurance Broker-
age “Leveraging,” Prahibition of Inappropriate Use of Wholesalers,” Mandated Disclosures to Clients,” “Standards of Conduct and
Training,” “Prohibition Against Violating illinois Law,” “Monitoring Compliance and Reporting,” Caoperation with the {Illinois] At-
torney General,” “Cooperation with the [Insurance Dept.} Director.” Gallagher is given until December 31, 2005 to have all business

reforms in place.

8%. These include: no indemnification from any insurer for the monies paid to the fund, Gallagher is not disqualified from seeking
business from ihe state, the monetary settlement is not to be considered a fine or penalry, and no admissions to any of the factual

allegations or findings.
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[business] with them in November and December.” It
describes the contingent arrangement with Hartford
as being the “best in the business” and exhorts a
colleague to grow business with Hartford because the
contingent fee revenue is so wonderful,

Chubb is implicated in a number of detailed
incidences. In a 1997 memo, a branch manager told
managers to “direct” new insurance placements to
Chubb “when feasible” as “Chubb recently agreed to
one of the most lucrative New Business Incentives
that {he had] ever seen.” The next year, certain
branch managers were awarded bonuses for placing
business with Chubb. Notes from 2001 are cited to
indicate a meeting between Gallagher and Chubb
representatives to agree on contingency fee targets,
followed by the Gallagher representatives informing
colleagues of the special arrangement with Chubb
and the importance to the company of the extra
revenues that can be achieved by achieving the targets
with Chubb.

The next few paragraphs outline a special
contingency fee deal with Crum & Forster. A 2002
contract called for Crum & Forster to pay Gallagher
2% additional commission for placing $15 million with
the insurer, and 3% bonus for $25 million in
placements. Near the end of the year a Willis
executive reminded managers that they were within
$2 million of achieving the higher bonus and to “make
sure” reaching the threshold happened. Willis did
and, upon being notified by Crum & TForster of the
triumph, a Willis executive gloated over the “big
boost” in revenue it would generate. Later, in 2004,
Chubb agreed to subsidize Gallagher employees who
would be assigned to “support Chubb production.”

Gallagher benefited from a similar arrangement
with AIG, whereby AIG would “reward” Gallagher
with hiring subsidies in return for granting AIG a right
of first refusal. Despite this arrangement a Gallagher
representative advised a client that AIG did not pay
incentives for business, that it never had and had no
reason to do so. However, the document notes that
AIG indicated thai it generally did not pay contingent
fees per se.

Company support for contingent commissions
came even from the CEO himself. Pat Gallagher is
cited in meeting notes as agreeing that: “Contingents

are important and we want people to be fighting for
them.” This remark had unfortunate consequences.
The Linois regulators concluded that the foregoing
established that “Gallagher operated under an
unwaived potential conflict of interest.” This is the
sole basis upon which this settlement is predicated.
As described earlier, no specific law is cited. As with
the settlements between the major three brokerages
with states, except for the Minnesota settlement with
Aon, the monetary fund Gallagher manages will
compensate eligible policyholders in the U.S.

One major difference we noted in the various
state setdement documents is that Gallagher’s
settlement is limited to its retail business. Retail
business is defined in the agreement as

where Gallagher is the direct, primary
provider of insurance brokerage services L0 a
policyholder and excluding where Gallagher
primarily provides services to retail brokers as
a managing general agent, managing general
underwriter or wholesaler.

Thus, the fund Gallagher must establish is available
only to retail clients. And the business reforms, such
as prohibition on contingent income, “pay-to-play”
schemes, and “bid-rigging” are also limited to retail
business. The settlements with the other insurers are
broader, not limited to retail business and not
excluding wholesale brokering. The limitation makes
a difference. For instance, in reporting first quarter
2005 results, Gallagher noted that of the $20.7 million
in contingent revenue earned, $4 million (almost

20%) was for non-retail business.®® Hence, it appears
that, unlike MarshMac, Aon, and Willis, Gallagher has
reserved for itself some ability to still earn millions of
dollars in contingent commissions. Why didn’t the
others think of that?

It should also be noted that in this difference in
the settlements, that Gallagher’s settlement and
reforms are limited to retail clients and this limitation
is not highlighted in any way. It has not been reported
in any press coverage that we have found either.
Neither Gallagher nor the attorney general’s office
has been clear in describing it. Indeed, Gallagher’s

88, Gallagher Form 10-K, for the period ended March 31, 2005, at 32.

416



original announcement in October 2004 where it
voluntarily ceded contingent commissions is oblique
on the topic. It makes no distinction whatsoever on
retail business. The only potential clue is that the first
sentence of the press release indicates that Gallagher
would no longer accept contingency payments from
insurers.

One of the most interesting “exclusions” from the
prohibition on contingency fees pertains to the
situation where the intermediary is the managing
general agent for the insurer. The managing general
agents “run the show” when it comes to marketing.
Theoretically, within limits prescribed by the insurer,
usually in writing, MGAs can issue the insurer’s policy,
as it were, on its own, without running it past the
underwriters at the insurer.® This kind of
arrangement is not UNCOMITION. Sometimes, insurers
have no field underwriting staff, so that all of its
underwriters are price theoreticians formulating

INSURANC LITIGTIOY

directions for MGAs. Sometimes, MGAs have regional
jurisdiction. Sometimes, MGAs have jurisdiction over
a particular policy, while the insurer sells the other
policies itself, or sells them through other MGAs, or
something of the like. It is not unusual for large
intermediaries to be MGAs with respect to more than
one insurer, and sometimes, with respect to more
than one policy of the same type. Given the exception
to the exclusion with respect to contingency fees, this
may create an important gap through which
intermediaries could make substantial amounts of
money on 4 contingency basis.

Summary

Over $1 billion have been committed through the
four settlements about which we have written. The
following is a list:

Company Contingent Fee Revenue Settlement Amount
2003 2004
MarshMac $845 million $541 million $850 million
Aon $169 million $132 million $190 million
Willis $ 70 million $ 71 million $ 51 million
Gallagher $30million $ 33 million $ 27 million
Total: $1 billion 123 million $777 million 1 billion 118 million
Post-Settlement Events led to a reassessment of market practices.””

The importance of Spitzer’s investigation is made
clear in Willis’s annual report. The lead paragraph
under the Executive Summary portion states:

2004 was a chalienging year for the insurance
industry: rates declined as the market
softened and regulatory practices, in
particular by the New York Attorney General,

Obviously, Spitzer has been crucial in several cases.

In February 2003, Willis announced it planned to
sell its wholesale brokerage unit.?! The company did
not connect this divestiture with the investigations or
with the potential for conflicts of interest. Instead, the
company stated that it was consistent with the
strategy of focusing on core business without the

89. An MGA is a managing general agent. The word “manage” here implies a huge range of authority, while the word “agent” here
implies the idea of legal agent—an idea which is usually left obscure in insurance industry marketing circles.

90. Will Form 10-K for the year ended Dec. 31, 2004, at 26,

91. Id. at 5. The acquisition will make its intended purchaser, American Wholesale Insurance Group, the second largest U.S. whole-
sale broker. Roberto Ceniceros, AmWINS Moves Quickly up Ranks of World's Largest Wholesalers, BUSTNESS INSURANCE, Feb. 21, 2005.
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distraction of non-core practices.g2 Some analysts are
not convinced by Willis’s public explanation and
believe the sale is merely an attempt “to reduce any
real or perceived conflict of interests.”” The issue
seems to be not the conflict per se, but with the new
disclosure requirements. Brokers may be uncomfort-
able informing a client that a wholesale broker is
necessary and that the one recommended happens
to be a sister compamy.94 The sale is significant as
Stewart Smith, its wholesale hrokerage unit, added
477 million in revenue in 20047 For its part,
Gailagher’s position remains in harmony with middle-
market brokers who say they intend to retain their
wholesale brokerage units. Gallagher’s CEO stated,
“We're in [the wholesale brokerage] business; we like
it and we hope to stay there.”® This is more apparent
when Gallagher announced in late May 2005 that it
planned 1o acquire a Minnesota company that
includes a wholesale brokerage unit.”’ '

Interestingly enough, despite selling off its
wholesaler, Willis intends to keep its reinsurance
brokerage business. At a press conference following
the annual Risk & Insurance Management Society Inc.
conference in April 2005, Pulmeri stated he saw no
inherent conflict:

As long as you do business propetly, you have
the right Chinese walls and you don’t depend
on one business to do another, it’'s no
different than a bank taking money and
lending money at the same time.... It's a

question of how you conduct your business,
and it’s a question of the integrity that you

have 3

The analogy is nonsense, of course, even if the
conclusion with respect to business insurance and
reinsurance in the same group is correct.

As of the end of 2004, Willis employed 12,400
workers, with about 4,000 in the US.%” However,
because of the loss of contingent fee income, Willis
recently laid off 500 employees.loo Willis suffered a
51% decrease in first quarter net income, due
principally to their legal woes.!’! In addition o the
$51 million hit from the settdement funds, Willis
recorded $9 million in legal and administrative
expenses related to the investigations. It also has
reserved an additional $20 million for further claims
regarding the business practices discussed above. 192
Of course, the company’s financial performance is
also the lost revenue from contingent comimis-
sions.'®  On the other hand, Willis predicts a $70
million pretax gain in the second quarter of 2005 from
its sale of the Stewart Smith wholesale brokerage.%4

Although MarshMac dramatically replaced its CEO
in connection with the Spitzer probes, Plumeri
remains as Willis's CEO and Chairman.'®® Upon
releasing the first quarter 2005 results, Plumeri called
the results 2 “metamorphosis,” whereby the company
has “gone from one world to another.”1%® With over
a 50% drop in profits, we would agree that the loss of

92. Sally Roberts, Willis to Exit Wholesale Business, BUSINESS INSURANCE, Feb. 21, 2005.

93, Sally Roberts, Willis to Exit Wholesale Business, BUSINESS INSURANCE, Feb. 21, 2005; sce also Insurance Brokerage Units Hit the
Sale Block: Potential Conflicts of Interest and a Softening Market Plague Ouners of Wholesale Brokerage Businiesses, MERGERS &
ACQUISITIONS: THE DEALMAKER'S ., April 1, 2005 (indicating that the potential conflicts is likely one of several factors driving Willis’s
decision to sell).

94. Id.

95 willis Form 10-K for the year ended Dec. 31, 2004, at 27.

96, Sally Roberts, Willis 1o fixit Wholesale Business, BUSINESS INSURANCE, Feb. 21, 2005.

97. AIG, Acquisition of Alternative Market Specialists in MN, KNOBIAS.COM, May 23, 2005,

98, Sally Roberts, Retail, Reinsurance Can Coexist: Exec, BUSINESS INSURANCE, April 25, 2005, at 18.

99, Willis Form 10-K for the year ended Dec. 31, 2004, at 13.

100, Sarah Veysey, Willis Reserves $20 Million More for Serrlements, Cuts 500 Jobs, BUSINESS INSURANCE, May 2, 2005, at 3.

101. Willis Form 10-Q for the quarter ended March 31, 2005. Gross revenues were up 1% due to growth in new business.

102. Veysey, supra note 103, at 3.

103. Willis Posts 51% Drop in Net on Contingent Settlements, Legal Woes, Best’s Insurance News, April 29, 2005.

104. Paulerte Chu, Willis Group Sees $70M Gain in 2Q from Stewart Smith Sale, Dow JONES NEWSWIRES, May 6, 2005,

105. Plumeri has, though, resigned as a board member of Commerce Bancorp Inc. following the settlements. Joseph N. DiStefano,
Profit Rises Despite Slower Growth ar Commerce Barnk, PHIADELPHIA INQUIRER, April 13, 2005.
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contingent commissions will be a significant
transformation. Since Plumeri has refused to predict
how the company will make up for the lost income,
we just don’t know what the new world is actually like.
Maybe he doesn’t either. Sometimes wise men and
women refuse to suggest predictions because they
haven’t a clue.

One of Willis’s responses to the settlement has
been tolay a number of people off. These cuts amount
to 4% of the Willis workforce. It will cost the firm $28
million for severance packages. Plumeri has
indicated, however, that Willis’s will save $50 million
by the end of 2005.1%7 (We do not know what the
relationship is between the $28 million and the $50
million.)

The Annual Meeting of Shareholders of the Willis
Group Holdings Ltd. was held on April 29, 2005 in
New York City. The settlement recounted in this essay
did not figure substantially in any of the speeches or
discussions at the stockholder meeting. Quite the
opposite, Plumeri described the company as being
quite successful, noting that dividends were increased
in February 2004, and again in February 2005. In
reference to the Spitzer scandals, his observation was
this:

Insurance is a great and vital industry—but for
too long has been inwardly-focused.
Accepting and embracing the metamorphosis
that has come with the heightened scrutiny of
industry accepted conventions, we are
leading the efforts of transparency and are
further demonstrating our commitment to
the tangible, meritable value which we deliver
to clients.... This changing environment
brings challenges, but many more
opportunities which we face with excitement
and confidence.... We are challenging our
own conventions and assumptions in order to
re-enforce our business around the world and
are confident that we will emerge with a
stronger more resilient model for long-term
success.

IVURCE LITIATIOY.

Notice that this speech is dry and really dull.

At the same time, it involves some interesting
assertions. Someone—or some class of someones—
is referred to as Willis’s “clients.” Presumably, this is
prospective policy holders and insureds after they
have purchased insurance. We will return to this topic
presently. We wonder what he means by saying that
the insurance industry has been “inwardly-focused.”
To some degree, the insurance industry is necessarily
“outwardly-focused” because it must compute, for the
purposes of rational underwriting, what goes on in
other industries. This is especially true with respect
to product lability coverage and directors and officers
coverage, among others. Perhaps he means that the
insurance industry—and most especially the broker-
age component of the industry—has not paid
sufficient attention to widespread social components
of business culture, including the recent changes to
business ethics. This is only a guess, of course. Still,
if someone took Plumeri’s deposition, it would be
interesting to inquire about what he might have
meant.

Plumeri’s position, at least today, is that no broker
should be paid contingent commissions anywhere in
the world: “Contingent commissions. Over. Done.
Finished.”1%8 In his keynote address to the standing-
room-only April 2005 RIMS conference, Plumeri talks
about braokers bringing value to clients.’® He stresses
three ideas: client advocacy, transparency, and
innovation, !¢ He calls on his colleagues to
revolutionize the industry: “we need to reinvigorate
dignity, expand pride and deepen the passion for
everyone who is part of this great industry” 11! With
the loss of contingent commissions, he says, brokers
have witessed the “sight of the gallows.” 12 In his
wide-ranging speech, Plumeri quotes Martin Van
Buren from a 1829 letter and a Winston Churchill
speech from World War II. He cites Thomas Wolfe's
novel, BoNFIRE OF THE Vanrmiss.''3 He likens the
challenge faced by the insurance industry from the
regulatory investigations to Rosa Parks sitting in the
front of the bus. He refers to the American
Revolution, the advent of the railroad in the U.Sasa

106. Sarah Veysey, Willis Makes $20 Million Legal Reserve, Staff Ciits, BUSINESS INSURANCE, April 28, 2005.
107. Mark E. Ruquet, Willis To Eliminate 500 Positions, 109 NATIONAL UNDERWRITER, 1 {April 28, 2003).
108. Joe Plumeri, Keyrote Address, RIMS Coaference, Aprit 18, 2005, at 7.

109. Safly Roberts, Plumeri Calls on Buyers to Demand a Better Model, April 19, 2005, BUSINESS INSURANCE.
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precursor to capitalistic growth, and 9/11. In the end,
Plumeri calls on the insurance industry to have the
imagination needed to revolutionize the industry. He
exhorts brokers to go back to the underlying values
in serving the customer, even if it cOsts more money.
However, and perhaps this is not surprising
considering his audience of risk managers (i.e., clients
and potential clients), he does not indicate how
brokers are going to make up for the lost revenue.
Plumeri’s comments on the contingent fee issue are
important. Concerning Plumer’s speech, the editor

of THE NATIONAL UNDERWRITER, a weckly industry
publication, remarked that Plumeri s “a big guy in the
industry. ... It's going to be taken quite seriously.” 14
We wonder. Graduation speeches at high schools and
colleges can be given by “Big Guns” worldwide, but
they are often—and quite properly—regarded as
relatively meaningless formulae.’*®>  Then again,
Plumeri is known as a hot-shot speaker, “including
huge revival-style stadium gatherings where he made
inspirational speeches. In a meeting, he spoke for 5
hours straight, pausing only long enough mid-way

110. Id. at 5. Changes in business culture are always interesting to watch. They always have implications in corporate—company
versus company—litigation. Right now, one of the most popular is the surfacing of the word “iransparency.” The significance of
the word transparency is spreading across the intermediate sector of insurance markezing. Here is part of the language to be found
in an ad dated, May 16, 2005, from MarshMac. The ad is to be found on p. 4 of the May 16, 2005 issue of NATIONAL UNDERWRITER.
The top 2/5ths of the page is a photograph of Michael G. Cherkasky, the cucrent President and CEO, who replaced Jeffrey Greenberg
in late 2004, The language underneath his photograph says this,
The Client is paramount[,] and we’re focused on working 1o make all our clients more successful. Now more than ever, in an
atmosphere of total transparency, we are dedicated to delivering outstanding solutions and providing real value to our clients
and our shareholders. As the world of risk grows in scope and complexity, Marsh will be there, Marsh is—and will continue
to be—the world’s #1 risk specialist. [Italics added.]
Fairly clearly, MarshMac clienzs are the policyholders, not the insurers. Obviously, the concept of rotal transparency is an interesting
one. One wonders what the word “total” adds to the word, “transparency.” Obviously, if the client is paramount, then the client
finishes above MarshMac itself on the scale of that which is important. This sounds very much like an acknowledgement of fiduciary
duties. Some argued, including the “Great Man” of business history, that multi-national corporations—and this is certainly one of
these—are becoming more and more powerful politically and more and more like political powers. Tsuggest that such corporations
are becoming more and more restrictive of political sovereignty and more and more sovereign themselves, although the sovereignty
of MMCs themselves seem. .. to have been neglected by scholars. One of the important characteristics of sovereignties in the con-
text of democracy is transparency. This idea is becoming more and more devoted, not only to governmental entities, but private
business entities as well, even those, which are, in some sense, “publicly” traded. Alfred D. Chandler, Jr. & Bruce Mazlish, LEVITHANS:
MULTINATIONAL CORPORATIONS AND THE NEW GLOBAL HISTORY 9-11 (2003). This anthology, published by the Cambridge University
Press, covers a wide-variety of multinational companies and says very little about insurance companies in any depth whatsoever. The
longest discussion concetns life insurance companies investing in the United States before the 1930s. Thus, when Plumert states
that the insurance industey is “inwardly focused,” it could also be said that outsiders do nor focus sufticiently on the insurance in-
dustry. The reasons is that these facts are difficult 1o understand, since an enormous amount of money is involved and at stake.
Ohviously, the word transparency could be of enormous value to litigants, including a variety of business entities, most certainly
including insurance intermediaries.
111.Id. at 9.
112.1d. at 6.
113. Id. The quote from Martin Van Buren, then Governor of New York, to President Andrew Jackson is worthy of note, Van Buren
is warning the President of the threat the emerging railroad industry poses to the country’s system of canals:
As you know, Mr. President, ‘railroad” carriages are pulled at an enormous speed of 15 miles per hour by ‘engines’ which, in
addition to endangering life and limb of passengers, roar and snort their way through the countryside, setting fire to crops,
scaring the livestock and frightening women and children. The Almighty certainly never intended that people should travel at
such breakneck speed.
Id. at 9. Pulmeri’s point with this quote is to call upon the insurance industry to embrace change rather than stagnate with their old
ways (such as contingent commissions). Note, though, there are some who question the authenticity of the letter. See, e.g., http:/
fewrw snopes.com/language/document/_vanburen.htm (st visited May 19, 2003); hup:/fwww.fhwa dot.gov/infrastructure/van-
burenhtm {Jast visited May 19, 2005). At various points of their career, Van Buren and Andrew Jackson were close. At one point,
“Jackson needed Van Buren—his even temper, his companionship, for he had come to look upon him as his closest personal friend
in Washington. His charm, his convincing arguments, his perception of politicians and policy were indispensable....” At the same
time, there is no reference to this letter in the Niven book, and there is no discussion of New York raiiroad while Van Buren was its
governor. John Niven, MARTIN VAN BUREN: THE ROMANTIC AGE OF AMERICAN POLITICS, 351 (1983).
114. This editorial was quoted in THE TIMES. Joseph B. Treaster, Insurance Leader to Call for Industry Changes, NY. TIMES, April
18, 2005, at C2. Treaster has not only written about Plumert, he has written with him. See n.45 supra.

115. Langley, supra note 39 at 306.
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through to change his sweat-soaked shirt.” Despite
Plumeri’s stand that brokers should no longer accept
contingent commissions anywhere in the world, Willis
recognized $3 million in contingent fee revenue in the
first quarter of 2005 from non-U.S. contracts.® In its
quarterly statement, Willis states that it may also
recognize “immaterial amounts™ on contingent
income in the future “in relation to the winding-up of
non-US contracts from prior years.”’!7  Evidently,
contingent-fee revenue is not over, done, or
finished—at least not quite. The company
philosophy apparently is, “Take the money! Hide!
But don't run.”

On the subject of contingent commissions

following the big three’s settiement with New York’s -

attorney general, the CEOs are not in line. The CEOs
of MarshMac and Willis call for an end to contingent
commissions, while the Aon CEQ, Patrick Ryan,
asserts that there is nothing inherently wrong with
contingent fees if they are disclosed.*® Still, simply
put, the differences are these—Plumeri: “Contingent
commissions should be abolished throughout the
industry.” They are wrong, wrong, wrong!; Ryan:
“Contingent commissions are wrong for Aon.” The
world is a complicated place, and perhaps moral
relativism is true; Cherkasky: “Smart buyers... make
smart decisions. They [are the ones who] should say
that they will not work with companies that take
contingency fees.”  Thus, state regulation is
unnecessarily, an impingement upon liberty, endan-
gering the economics of the country.}*?

Other influential players in the brokerage part of
the insurance industry have disagreed with Plumeri’s
comments at the RIMS meeting, even more decisively.
Leonard Brevik, Executive Vice President and CEO of
the National Association of Professional Insurance

INSURMACE ng‘l
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Agents said that smaller agencies are “slammed” by
the remarks. 1%

Brevik apparently remarked that, “[t]he timing of
Mr. Plumeri’s comments make them particularly
dubious.”  Thus, a connection is being drawn
between Plumeri’s speech and Willis’s settlement:

This is a hypo-critical [sic] suggestion, in that
it comes from the CEO of the nations’ third-
largest insurance broker—a firm that earlier
this month agreed to restitution to
policyholders to resolve concerns about any
competitive practices involving incentive fees
and property and casualty insurance sales|.]

Apparently, Brevik also indicated that he hoped that
Plumeri would develop an improved understanding
of different parts of the brokerage market. Brevik’s
point seems to be this: Large insurance companies
which can afford to pay large amounts in settlement
should not try to speak for small brokers who don’t
have their kind of money.

Still, even as the largest brokers, MarshMac, Aon,
Willis, and Gallagher, have all ceased contingent
commissions (at least in the U.S.), not all brokers are
following that course. For instance, the CEO of the
seventh-largest insurance broker in the U.S., Hilb
Rogal & Hobbs Co., has publicly stated that
contingent commissions are beneficial to every-
one.2! Many smaller brokers also continue to accept
contingent commissions. 122

This last point appears to be Brevik’s point. A
number of state legislators and a number of regulators
from the state insurance commissions have indicated
that a ban on certain kind of fees may not spread to
small intermediaries.}®® The statements were made

116. Mark E. Ruquet, Wiliis to Eliminate 500 Positions, NAT'L UNDERWRITER, April 28, 2005,
117. Willis Form 10-Q for the quarter ended March 31, 2005, at 25.
118. Sally Roherts, Cherkasky, Ryan Differ on Compensation Issue, BUSINESS INSURANCE, April 25, 2005, art 14 MacAlpine-Leny de-

scribes Ryan as “being a great salesman[.]” Supra n. 4 at 188.

119. Mark E. Ruquer, Broker Execs Odds On Fee Ban: Willis’s Plumeri Calls For Industry Ban; Aon's Ryan’s Setys One Size Doesn't

Fir All, 109 NaTIoNAL UNDERWRITER, 6 {April 25, 2005).

120. Daniel Hays, Phemeri Talks Sparks Controversy, 109 NATIONAL UNDERWRITER, 7 (April 25, 2005).

121. Charles H. Cox, I the Aftermath of “Brokergate,” RISK & INSURANCE, April 2005, at 16. Hilb stopped raking volume-based con-
tingent commissions as of January 1, 2005, but still accepts profit-based commissions. The former represented just 8% of the $37
million in contingent commission revenue Hilb earned in the first quarter of 2005. Sally Roberts, Gallagher Earmarks 835 Million:
In Absence of Charges, Brokerage Sets Aside Funds to Settle State Probes, BUSINESS INSURANCE, May 2, 2005, at 1.

122. Ameet Sachdev, Ryan has Cuwn View on Issue of Fees, CHiCAGO TRIBUNE, April 20, 2605 (online editon).
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at a meeting in Orlando, Florida of the National
Association of Insurance Commissioners. Apparently,
the language proposed by some insurers for arevision
of an applicable model act 10 resolve intermediary
fees which is presently under consideration, is the
context in which the statemenis were made.'?*
“[T)he former head of the National Regulator Group
said that it is unlikely that strict fee disclosure
regulations will eventually be imposed on indepen-
dent agents.”'#> Of course, that remains to be seen.
Then again, “the chairman of the New York State
Senate Insurance Committee told a group of
insurance brokers he believes the misdeeds of large
commercial brokers are not a reason for additional
regulation on Main Street agents.  Senator James
Steward, R-Milford[, N.Y], made his comments last
week about a meeting of the Professional Insurance
Wholesalers Association.”’?®  The views of the New
York Superintendent of Insurance, Howard Mills are
pretty much the same.*2’

There is also the criticism that the conflicts in
- contingent commissions for brokers may not apply to
agents. A spokesman with the Property Casualty
Insurers Association of America has stated that
insurers benefit when agents are encouraged to write
good business with the incentive of profit-sharing
contingent commissions.'?® Another major industry
group representing insurance agents has criticized
Plumeri’s stand that all contingent commissions are
bad. The National Association of Professional
Insurance Agents (“PIA") called Plumeri’s position on

contingent commissions “hypocritical” and “dubious”
since it followed close upon the settlement with New
York.?? The Association’s CEQO complained that
Willis should not impose its own problems on the rest
of the insurance industry. He argued that insurance:
agents should continue to be paid contingent fees.
However, these commenis earned a quick rebuke by
the president of The Council of Insurance Agents and
Brokers, representing large commercial lines brokers.
Ken A, Crerar chastised the PIA's CEO for his “attack
on a prominent leader in the brokerage business.” 3

While RIMS believes that it is the government’s
purview to regulate brokers concerning fee arrange-
ments, RIMS' new president prefers that contingent
commissions be eliminated as a practice.131 Siill, at
the 2005 RIMS conference, where broker compensa-
tion was the big issue the organization closed two
sessions on broker contingency fees to the press. One
anonymous reporter calls this ironic considering the
frequent use of the term “transparency” by the mega-
brokers’ CEOs as of late. 132

There is some concern that the lack of consensus
even among the top three global insurance brokers
means that there will continue to be confusion in the
marketplace and that clients will not be any the
wiser.'3? A large variety of individual intermediaries
have expressed differing opinions on contingent fees.
In response to the A Question of Etbics column often
run in the NATIONAL UNDERWRITER, “[t]here were
common themes from readers weighing in on the
ethics of agent and broker compensation plans that

123. Daniel Hays, Mark E. Ruquet and Michael Ha, 109 No Fear On Fees Agents Reassured, 109 NATIONAL UNDERWRITER, § (May 16,
200%).

124. See, RJ. Lehmann, Rewriting the Rules, 105 BEST'S REVIEW: THE BUSINESS OF INSURANCE 16 (April 2005). The National Confer-
ence of Insurance Legislators adopted a revised model rule on March 5, 2003, which is designed to deal with the disclosure of pro-
ducer cornmissions. It appears to be modified precisely in order to guarantee that contingent commissions are difficult to conceal.
One of the most interesting things about the amended model rule is the number of propoesitions which were eliminated from the
existing proposed model rule,

125, Id.at 129,

126. Id.

127. Id. at 7.

128. Patricia Vowinkel, Playing for Keeps: Big-Name Brokers Have Publicly Eschewed Contingent Commissions, But that’s Not Gotng
to Stop Them From Looking for Other Sources of Revenue Such as Services that Buyers Once Recetved for Free, RISK & INSURANCE,
Jan. 2005,

129, Paul Winston, Brokerage Growups Bartle over Contingent Commissions, BUSINESS INSURANCE, April 20, 2005.

130. Id.

131. Ameet Sachdev, Ryan bas Own View on Issue of Fees, CHICAGO TRIBUNE, April 20, 2005 (online edition).

132. RIMS Heas a Duty to Speak its Mind, BUSINESS INSURANCE, April 25, 2005.

133. Ameet Sachdev, Ryan bas Own View on Issue of Fees, CHICAGO TRIBUNE, April 26, 2005 (online edition).
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include both straight commissions and incentive fees
of some sort[, including contingent fees}.” Here’s a
summary:

1. Contingency fees are ethical.

2. Current system makes sense and should
not be fixed.

3. The ethical practices of a few should not be
attributed to an ethical system in general and
used to tear it down.

4, If changes are necessary, 2 movement 1o
fee-for-services is ethical.

5. If disincentives for unethical behavior are
necessary, direct them toward the unethical
by making penalties more severe.

6. Financial sophistication needs to increase

all over the place.134

Today, Willis is pursuing a strategy to concentrate
on its core business of retail insurance brokerage
services. This includes both selling non-core business
and acquiring insurance brokerages. In 2004, for
instance, Willis acquired stakes in brokerage firms in
China, Ireland, the UK., and Taiwan.?® At the same
time, Willis is expanding its employee benefits

135. Willis’s cwrrent Form 10-K, at 5.

=
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practice in the U.s.130

Significantly, Willis recently announced the filing
of a Rule 10b5-1 filing plan with the SEC to permit
Plumeri to sell portions of his stake in Willis starting
in June 2005. 17 Willis explains that it has encouraged
its senior executives to sell shares regularly in order
to diversify their assets. 1385111, the plan would permit
Plumeri to shed about half of his stock. 13

As for Gallagher, it is still negotiating with some
state officials. 20 It stopped new contingent fee deals
as of January 1, 2005, for retail placements The broker
posted a net loss of $74 million for the first quarter
2005, primarily because of the $35 million charge for
the investigations.l41 Presumably the §27 million
settlement with Illinois will fall within this charge. The
scandal does not seem to have hurt the company’s
growth too much, though. In early 2005, Gallagher
acquired various local companies in workers’
compensation administration, retail insurance bro-
kering, and reinsurance brok:ering.142 It also sold its
third party claim administration business for $9.2
million in cash, plus a $4.4 million promissory note, 1
A higger problem for Gallagher has been a patent
dispute regarding its synthetic fuel unit, which
Gallagher has recently seitled for $131 miltion. 144
Gallagher announced in April 2005 that it faced
investigations by 22 states, 12 class action lawsuits and
one shareholder derivative suit, all regarding its
business practi<:es.145 As addressed earlier, we know
only that Gallagher has now settled with one state,
Ilinois.

Origin of the Error
Many are dreaming-up a varety of different

134. Peter R Kensicki, Producer Compensation Raises Ethical Quandaries, 109 NATIONAL UNDERWRITER, 26 (May 9, 2005). Opinions
among risk managers are not nearly so culled. Caroline McDonald, Risk Managers Tickled By Falling Prices, 109 NATIONAL UNDER-

WRITER 19 (May 16, 2005).

136. Sally Roberts, Willis Hire Benefits Team from Mersh, BUSINESS INSURANCE, May 2, 2005.
137. Willis's Plumeri Adopts 1065-1 Share Trading Plan, INSURANCE ], May 3, 2005,

138. Id.

139, Willis Press Release, Willis Group Chairman and CEO Adopts 10b5-1 Share Trading Plan, May 4, 2005.
140 Sally Roberts, Gallagher Earmarks $35 Million: In Absence of Charges, Brokerage Sets Aside Funds to Settle State Probes, Busi-

NESS INSURANCE, May 2, 2005, at 1.

141. Gallagher Buys Workcare Northwest; Is Second Acquisition this Month, BEST'S INSURANCE NEWS, May 12, 2005.

142, Id.

143, Gallagher Form 10-Q for the period ended March 31, 2005, at 16.
144, Mark E. Ruquet, Gallagher Sets Settlernent Fund, NAT'L UNDERWRITER, May 2, 2005, at 8.

145. Id.
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explanations for what has happened. Some belicve
there was #no problem and that opportunistic
politician-lawyers have themselves dreamed up a
pseudo-scandal to “raise hell about” a standard and
quite reasonable practice, Others believe that was no
problem, from an economic or moral standpoint, but
that there was a technical legal problem which
should have been technically transformed by sensible
lawyers or judges years ago. Still, others disagree and
argue that the real problem is ecoromic. Insurance
purchasers didn’t want to pay higher fees, since a
variety of fees all over the country, e.g., physician fees,
legal fees, and so forth were all rising. Hence, it was
in everybody’s interest to quiet, and hence, 1o conceal
the rising fee for insurance agents. The fee had to go
up from an economic standpoint, but it would have
caused unnecessary suffering to people who didn’t
realize (and who didn’t want to know) they were
paying it, or to businesses which were also paying and
didn’t want to know either. After all, if intermediary
fees went up, perhaps risk managers would be less
“needed.” Obviously, if this has actually happened,
then there was an economic problem, which perhaps
needed to be solved, but the solution—at least
arguably—created more problems and reflected
serious defects in those who tried to solve the
problem in the way they did. After all, concealment
by fiduciaries is a form of lying.

We suggest another source for the problem. The
problem was the use of contingency fees, virtually
unknown to insureds, and which were ostensible and
immediately paid for by insurers, but—of course—
eventually paid for by the insureds, without their
realizing it. The problem arises from a somewhat
ambiguous soctal attitude towards the nature of
being an insurance intermediary, i.e., whether being
an insurance broker or being an insurance agent. On

the one hand, intermediaries are viewed as sales
people, marketers, and so forth. They receive
expensive and elegant prizes for high sales. Prestige
goes with volume. Paradoxically, the sales process is
in a general sociological context, which involves
antinomies: for example, opportunism and profes-
sionalism, sacralization and manipulation, toughness
and sensitivity, sincerity and dissimulation, and
others. 14 On the other hand, insurance intermedi-
aries are regarded as people and entities which need
to take care of those who purchase insurance from or
through them. After all, they know a good deal more
about insurance than those whom they serve. Those
served have a real need for enough of the right
insurance at an appropriate price. This is a need. It
needs the best of services.

So, on the one hand, insurance brokers are mere
salesmen.}¥” On the other hand, they are (or should
be) professionals. Pure sales people have customers;
professionals have clients. Salesmen dobusiness with
their customers at arms-ength; professionals can,
and should be, close-in fiduciaries of their clients at
some level or another. Certainly, all of Spitzer’s cases
have emphasized fiduciary status of insurance
brokers. Brokers take pride in their professionalism.
It is not possible, however, for a professional to have
two, as it were, opposing clients or persons and/or
entities with directly conflicting interests. Of course,
insurers and those wishing to buy insurance do have
conflicting interests, as well as, to some degree, the
same interest. Both have an interest in a given
insurance policy. However, the insurer, as a business
entity, would like to maximize its profits—at least if
the market is purely competitive—while the insured
would like to be provided a satisfactory policy at a
minimum price. Thus, there is the conflict of interest.

One of the main themes of common-law, and

146. Guy Oakes, SOUL OF THE SALESMAN: IMMORAL ETHOS OF PERSONAL SALES 69-81 (1990). Professor Oakes holds the Jack T. Kvern-
land Chair in the school of business at Monmouth College, New Jersey, and he is said to be an expert on Weberian sociology as ap-
plied to business. Max Weber is undoubtedly the leading theorist of sociolegy in recent tmes. This includes a sociology of economic
systems, hence the sociology of business entities, plus the sociology of the law. See, Max WEBER, MAX WEBER ON Law IN ECONOMY
AND SOCIETY (Translated: M. Rheinstein & E. Shils, 1954). Indeed, one of the most important recent books on Weber is by Yzle Law
Professor of some considerable distinction. Anthony T. Kronman, Max WEBER (1983). This book appears as part of a series entitled,
“Juris Profiles in Legal Theory.” Interestingly, from the point of view of managing litigation, Kronman is also the author of 2 very
well known book on legal ethics: THE LOST LAWYER: FAILING IDEALS OF THE LEGAL PROFESSION (1993). Professor Oakes dedicates his
SOUL OF THE SALESMAN in a way which makes you like him, even if he is a scholar. “Her conversation, card games, fried chicker, apple
pie, peach cobbler, leisurely country breakfasts, and running commentaries on radio serials remain among the fondest memories of
my early youth. ... [S]he always kept ready at hand [when driving] a sand-filled leather cash and a .22 Colt revolver under the road-
maps on her carseat.”
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some statutes, in dealing with intermediaries is to
emphasize their professional status and their special
relationship with policyholders or prospective
policyholders.l‘j‘8 This social norm, which might be
historically generated from those legal rules and
principles, or vice versa, however, has not achieved
deep and meaningful sociological acceptance in the
industry, and have not become part of the automatic
conscious and unconscious psyches of practicing
intermediaries.’®® Consider Gallagher itsclf, We have
already articulated some of “the Gallagher Way,” and
we will discuss it again very briefly. Presently, we will
discuss “Gallagher’s Client Commitment” For now,
let’s look at one of the elements to be found on a
public Gallagher statement entitled, “Our Mission.”

[NSURINCE LITIGATION

The language of this statement is silly, or close to it.
That is because the kinds of relationships described
are not with markets, but with people or business
entities. What Gallagher is saying is that really it wants
to build and maintain long-lasting, consistent, honest,
and profitable relationships with the insurers whose
insurance it sells. It wishes to do that, it says, because
the insurers play a crucial role in meeting the risk
management needs of insureds. For our present
purposes, the crucial part of this statement is that
Gallagher wants to build profitable relationships with
the insurers it sells for, t.e., insurers it (sort of) serves.
In fact, insurance intermediaries, as business entities,
face fundamental paradoxes and difficult antimonies,
indeed, there are actual inconsistencies—that is not

Here is part of what it says: a difficult propasition to establish.!>

Consider, for example, the following remarks
made by Richard M. Bissell, in a lecture he gave,
entitled, Organization of Companies. He gave the
lecture in early 1904 at Yale University as a part of a
series of academic lectures on insurance. He
distinguished between various kinds of agents. “On
the one hand, there are special agents.” They are

Build and maintain long-lasting, consistent,
honest and profitable relationships with our
insurance markets, who we recognize play a
crucial role in meeting our clients’ risk
management needs.

147. The activity of selling has a long spectrum of ways of being conceived and described. On one end: “Aristophanes, the master
of abuse, offered his view of salesmen in The Knights, a play in large part about a sausage seller. He describes one tradesman as, “a
filthier scoundrel” ‘than another. His salesmen who were always cheats and rogues,” “repulse honest folks.” Eart Shorris, A NATION
OF SALESMEN: TUE TYRANNY OF THE MARKET & THE SUBVERSION OF CULTURE, 59 (1994). The middle: A description appears one page
after a lengthy description by Shorris of selling life insurance is the opposite end of the spectrum from the same book, while de-
scribing some training: “As the owner of the Henderson Insurance Agency in New York City told a group of trainees, ‘All your sales
points have been logical, and when you get down o the end, the customer has no place to go.” The form of the argument has not
changed, Aristotle would make a fine consumer watch-dog, for the mind still wishes o travel what seems like a rational path.” Id.
at 146. Of course, that is if the whole truth were revealed and all arguments given. The other end?: Altruistic service—dedicated
professionalism. This is one side of the “Oakesian Sales Paradox.” Obviously, Shorris, has some skepticism about the situation of
the genuine possibility of there being anything at the positive end of the spectrum, and he is therefore skeptical about anything even
near highly rational and thoroughly honerable end of the salesmanship spectrum. In the immediately preceding paragraph, he
states as follows: “Every salesman uses ancient methods of argument. The method that served the snake in Eden works on a used-
car lot, Eristic, the attitude toward reasoning championed by some of the late Sophists, who went from town to town teaching this
art of persuasion through false reascning,” has been exposed. Id at 145-46. In other words, Oakes is wrong, The Paradox does not
really exist. It is a falsity. In a footnote, the author describes the word, “eristic.” It “was not strictly a method, but a point of view
ahout truth. Eristic is often described as contentiousness. The word comes from Eris, the goddess of strife. Plato, always seeking
ways to attack the Sophists, accuses them of relying upon eristic.” k. at 146 n.5. In other words, Eristicallity and Eristicism, are, in
effect, the view of the truth is always relative. Then, anything might be true; and to point to salesmanship is 0 develop rational-
looking arguments on behalf of propositions which “well may be completely false.” If this were the right view, salesmanship would
be anything but a form of realistic advocacy. What litigation implications does all this have? Think depositions. Think jury selection.
148. Perhaps, what used 1o be known as Article 21.02 of the Texas Insurance Code is like this. (All of the numbers in the Texas
Insurance Gode changed recently, but nobody is paying much attention yet)

149. It is important to know, for the purposes of future litigation, whether at trial level or at appellate tevel, that with the relationship
hetween legal rules and non-tegal norms has become more of a presceupation for legal scholarship. See, Eric Posner, LAW AND 50-
CiaL NoRM (2000). Professor Posner calls social norms, “nonlegat mechanisms of coaperation.” Additionally, of course, they have
been non-legal, i.e., ourside the Jaw. In more recent times, connectedness, overlap, and some integration have building. We con-
jecture that the activities of Spitzer will stimulate this pracess to move even further. The amount of scholarship currently being
devoted to the relationship between law and social norms is substantial, See, Alex Geisinger, A Group Identity Theory of Social
Novims and Its Implications, 78 TULANE L.REV. 605 (2004}, There are many others.
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employees of the insurance companies who train
people on selling and monitor those who sell, audit
agencies who sell for companies, and so forth. In
addition to the special agents, there are “local agents.”
The local agents actually sell insurance. Sometimes
they do it for one company and sometimes they do it
for several insurers. Frequently, in the smaller towns,
the insurance intermediaries also have other
businesses; sometimes the insurance selling is
“combined with banking, the practice of law, store-
keeping, or some other occupation.”151

Here is Bissell’s description of insurance
intermediaries who have direct contact with the
public and direct contact with the insurers, or their
field agents, at least:

The local agents are the ones who secure for
the company the business on which it feeds.
They are, therefore, a factor of supreme
importance in the business, and companies
endeavor through their special agents and in
other ways to maintain cordial and friendly
relations with them. In order to insure
success, popularity with local agents is quite
as important as popularity with the public in
general. In order that there may be an
intimate knowledge of the business at each
agency, that new agencies may be secured
-and unsatisfactory ones discontinued, and to
the end that all matters concerning the
transactions between local agents and the
department  office may be properly
supervised, men, called special agents are

employed, whose duty it is to travel constanily
over the field to which they are assigned,
locating agencies at all available points,
carefully inspecting and securing accurate
information concerning all the risks which the
company insures, colleciing overdue
payments, endeavoring to secure from local
agents as much desirable business as possible,
and in general to further the interests of the

company in every legitimate way. 122

Bissell goes on to say that special agents
frequently also function as “traveling adjusters.” They
are not particularly involved in sales. But, this is the
husiness of the local agents:

The local agents are equipped by the
company with the various forms, books of
record, and other supplies necessary for the
transaction of business; also with blank,
unsigned policies. [1] When a contract is
secured by an agent, from some property
owner, a policy is at once filled out, executed
and delivered to him and as soon as possible
thereafter an abstract of this contract,
containing a full description of the property
and all the details of the contract, is made out
by the agent on a blank provided for that
purpose, called a ‘daily report.” This report is
thereupon at once mailed to the department

office which has jurisdiction... 153

Bissell then discusses payment arrangements be-

150. Thus, there are opposing cultural themes regarding the middle entities in insurance markets—the entity standing berween
policy holders at one end and insurers at the other. Thus, intermediaries are viewed as both, sales entities for insurers and fiducia-
res for insureds. Explicitly, in the law of many states, the latter is more important literally, and as the theoretical foundations of legat
actions, but the former exist in the way cases are presented and the way in which fiduciary duties are weakened. The view of insur-

ance intermediaries as agents of insurers, as opposed to agents of policy holders, is an old view. For of the most significant essay
on insurance intermediaries in sometime, see Douglas R. Richmond, nsurance Agent and Broker Liability, 40 TORT TRIAL & INS.
Prac. L.T. 1, 7-9 24-33 (Fall 2004). Richmond, an experienced litigator, is now Senior Vice President, of Professicnal Services Group,
Aocn Risk Services, although his trial practice was based in Kansas City, Missouri. Richmond may not be right about everything. “Cer-
tainly, failure-to-ardvise claims should be distavored because they are speculative.” 1d. at 25. Surely, they are not always speculative.
Consider contingency fees.

151. Lester W. Zartman and William H. Price, Eds., PROPERTY INSURANCE: YALE READERS INSURANCE, 34 (2d. 1914). When Zartman ed-
ited the First Edition, it came out in 1909, Price revised the Second Edition. It came outin 1914, The material quoted herein comes
from the Bissell Essay, referenced in the texr. Id. At 121-39. We are utilizing a later reprint of the Secend Edition which came out in
2003. Yale and Oxford Univessity Presses published the first two editions. The William 5. Hein & Co., Inc. took care of the recent
reprint.

152. Id.

153. Id. at 135.
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tween carriers and agents:

The local agent is compensated by a
commission, usually 1 to 5 percent on the
amount of premiums secured or renewed by
him. He is presumed and required to protect
the interest of the company, the companics
he represents by carefully selecting desirable
business and by following out their
instructions in all matters.  Companies
endeavor to provide their agents with
complete instructions as to their desires and
methods concerning the conduct of the
business, so that agents may properly care for
their interests.

ISRNCE LI
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having heavy-duty obligations (for example, of
disclosure) to the insureds. At one point, Bissell says
that the intermediary is required to look after the
interest of the insurer. Of course, that assertion is
directly contradictory to Spitzer’s theories, io the
theory of fiduciary duties, and to a good number of
applicable laws.

The Bissell view is still very much alive in our own
day. Even within the industry itself, insurance
brokering is not always viewed in a favorable light, at
least from some points of view, and at least, in terms
of formalities. Consider, for example, the remarks of
Ian MacAlpine-Leny, the author of the recent book,
recounting the activities of influential insurance
intermediaries in the second half of the twentieth
century. The character which is the factual beginning

Bissell goes on from there to describe examiners,
other kinds of adjusters, and so forth. He has already
discussed other components of the organization of
the insurance industry. This portion of his lecture

illustrates nothing else, it stands for the proposition

that there is very little new under the sun.>4

of his book, cites as follows:

Let us begin, in the words of the King of Hearts
in ALICE IN WONDERLAND, at the beginning.
There have been brokers ever since business
began, but it was in the world of insurance that

the task of bringing together a buyer and a
seller, in this case a client and an insurance
underwriter, saw broking develop into a
highly specialized business of its own. This
came to attract, particularly in the UK, some
of the most brilliant and colourful characters
of their time. For many years it was highly
profitable, depended very much on personal
contacts, and tended to appeal to inteiligent
extroverts who often didn’t have any
particular specialist skills, or sometimes very
little else for that matter. Just as well, because

The rhetoric of this language implies clearly the
proposition that local agents are legal agents for the
insurers. Itimplies that there is solidarity between the
agents and the insurers. It does not suggest that there
is solidarity between the agents and the insureds, or
those trying to buy insurance, except in so far as they
can be persuaded to buy. That is hardly solidarity. It
hardly predisposes care-taking. It does not so much
as hint at the idea of fiduciary duties, The rhetoric of
Bissell's speech does suggest that insurance
intermediaries will be enterprising about ingratiation;
it does not suggest that they will see themselves as

154, Exceptions: (1) There is a slight difference, of course, relating to gender, but that matter is jtrelevant to us here, now. (2)
Furthermore, how information is stared and processed in the insurance industry. “Information-intensive businesses such as life in-
surance. .. had increasing demands for information. These financial service firms were based on information and produced no phys-
ical out-put other than documents, both external {e.g., consumer bills and printed policies) and internal (e.g., management reports
and actuarial and accounting data). By the end of the 19" Century, the largest such firms had more than one million industrial in-
surance policies. .. and more than 100,000 ordinary insurance policies.... Simply carrying out the necessary billing functions of all
these policies involved vast numbers of documenss, the specifics of which varied by policy. Moreover, they were regulated ona
state-hy-state basis, with regulations requiring yearly reports to each state on a variety of financial and other measures.... Insurance
processing was clezring the major task of insurance firms. Thus, there was still business demand for faster and less labor-intensive
methods of processing information, eagerly awaiting and encouraging developrents such as that of punched-card rabulating tech-
nology.” JoAnne Yates, Business Use of Information and Technology During the Industrial Age, A NATION TRANSFORMED By INFOR-
MATION: HOW INFORMATION HAS SHAPED THE UNITED STATES FRoM COLONIAL TIMES TO THE PRESENT, 130-31 {Alfred D. Chandler, Jr. &
James W. Cortada, Eds. 2000). (Chandler is the leading professor of business history in the world, and he is the Strauss Professor of
Business History, Emeritus, at the Graduate School of Business Administration, Harvard University. Cortada is an executive consult-
ant with IBM Global Services. Yates is the Professor of Management Communication and Information Studies in the Sloan School
of Management at MIT.)
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basic insurance broking was never rocket
science. As one of Lloyd’s broker remarked,
broking is rather like sex—you can either do
it, or you can’t; you don’t have to be taught.155
Generally, contrasting an activity with rocker science
is a rhetorical method for suggesting that the activity
is simple, elementary, and in no way difficuit. Such
remarks are generally intended to imply that people
engaged in the activity are not extraordinarily
intelligent. Indeed, that they are not particularly
bright at all. The most significant thing about this
particular remark about a book is that it is restricted
to “basic insurance broking.” Thus, the remark does
not apply to the opposite, “non-basic insurance
proking.”  This latter would include =2ll the
sophisticated policies and negotiations, one suppos-
es, but the matter is not terribly clear. The premise
is, of course, the last sentence of the quote is clever
and amusing, but it would be rejected by anyone who
has visited a large book store or watched Oprah much
any time recently.”

Thus, insurance intermediaries—as entities in the
middie are viewed in contradictory, or at least,
paradoxical ways. Obviously, they cannot be
completely aligned with both policyholders and
insurers. At the same time, they are frequently viewed
to serve both with some passion. This kind of
paradox—if not an out-and-contradiction—can be
extremely valuable to the lawyer litigating cases
involving intermediaries, their responsibilitics and
their actions. Paradoxes always have two sides, at
least. Of course, paradox is a general characteristic of
many businesses and of much corporate life. It is
therefore, valuable to virtually all business and
commercial litigators, in one way or another. 156

155. MacAlpine-Leny, supra note 4at 14.

156. Our most prominent business philosopher, Charles Handy,

Gallagher’s “Client Commitment”

We have suggested several times that the recent
changes in the ways large businesses deal with ethics
are important for litigation. We suspect that this will
be particularly true for insurance carriers. It has
already proved to be true in the area of adjustment
for many years. Consider litigation involving insurer
bad-faith. Over the last third of a century, or so, the
common law of insurance adjustment bad-faith
actions has grown enormously, and has been, to some
degree, restricted or cut back. Our point is that the
ideas of good faith and fair dealing are common law
articulations of significant insurance, commercial,
business, and legal values. The same point applies to
statutory promulgations utilized to regulate insurer
adjustment practices. We suspect it may be important
for insurance intermediaries. Suits against them have
increased over the last quarter of a century, and
victories over intermediaries have increased over the
last decade, or so. Observations, at least of a cultural
importance, are well recognized. Here is a fairly
recent part of an essay on the subject:

Corporate values are in vogue—but what
does the fashion tell us about enduring
corporate practice, as it is and as it could be?
(1] Increasingly, companies around the world
have adopted formal statements of corporate
values, and senior executives now routinely
identify ethical behavior, honesty, integrity,
and social concerns as top issues on their
companies’ agendas. [1] The meaning of this
new emphasis on values, however, is less
obvious than the trend itself.... [Still,] a large
number of companies are making their values
explicit, 1%

Similarly, corporate ethics and corporate values are

has suggested that paradoxicality is characteristic of current busi-

ness life. He includes 9 significant paradoxes in our times: intelligence, work, productivity, time, riches, organizations, aging, indi-
viduality, and justice. For our context, probably the most interesting paradox is that of organizations. “[TThey need to be global and
local at the same time, 1o be small in some ways, but big in others, be centralized some of the time and decentralized most of ir.
They expect their workers to be both more autonomous and rmore of a team, their managers need to be more delegating and more
controlling.” Charles Handy, THE AGE OF PARADOX 34 (1994). Handy teaches zll over the world, including the London Business
School, he is a broadcast commentator, and a consultant for a wide variety of organizations, including business, government, edu-

cation and health, He has written many books, and this one is published by the Harvard Business School Press.
157. Regie Van Lee, Lisa Fabish, and Nancy McGaw, The Value of Corporate Values, 39 STRATEGY + BUSINESS, 52 (Summer 2005).
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hecoming more and more important for those who

think about litigation.'*® Naturally, Section 406 of the
Sarbanes-Oxley Act is important in this context, even
though it applies only to senior financial officers.

One of the most important ways in which
corporate values and corporate ethics may come to
be important is in the discovery process. Gallagher,
for example, has a list of 25 important values. This is
called, “The Gallagher Way” We have already
indicated that we doubt that this will have much to do
with insurance litigation, since these values mainly
have to do with the conduct of employees. At the
same time, however, Gallagher has some principles
entitled, “Client Commitments,” and these may be
rather more interesting from the point of view of
deposition discovery. Here they are:

*Managing our client’s risks is our highest
commitment.

*We try to anticipate our client’s needs in
advance.

*We seek to understand the client’s business,
not just our own,

*We always recommend that which is in the
client’s best interest, even if it diminishes our
revenues.

«We lead our clients to more effective risk
management techniques.

*We seek long-term relationships, not quick
profits.

*»Getting the order is only the beginning of
our commitment, not the end.

*We never promise what we cannot produce.
*Honesty and integrity are paramount, If we

make a mistake, we admit it, and we make it
right.

[NSURINCE LITIGATION

* Bvery client, large or small, has full access to
all of our expertise and capability.159

As a practical conclusion for this essay, we discuss,
purely in the abstract, some of the elementary ways
in which some of these principles might be useable in
deposition discovery.

(1)What is it to manage a client’s risk? What
criteria are there for determining your “highest
commitment.” Is vour highest commitment a
commitment even higher than one which can even be
conceived? What is the relationship between the level
of a2 commitment and the cost of getting a job done?

(2)Who is a client? What criteria do you have for
determining a client’s needs? What kind of
information do you need to be able to determine a
client’s needs in advance? What does the phrase in
advance mean? (In advance of what?) What training
do you give for agents, brokers, and such to
determine needs? What do you have that is written
down on this topic? (For instance, this last question
might belong in a Request for Production, as opposed
to simply in a deposition.)

(3)What is it to understand a client’s business?
How many people in your company understand your
client’s business? What are the dimensions of
understanding a business? Consider client “X™: Do
you know this about its business? Do you know that
about its business? Do you know any other thing
about its business? (In this case focus on what they
probably don’t know)  What is the relationship
between your understanding of a client’s business and
the insurance you recommend to them? What criteria
do you have for making good decisions? When
someone comes up with 2 formula for how to do this
for a given client, who all reviews it, and in accordance
with what criteria is the review conducted?

(4yHow do you determine what you take to be in
a client’s best interesi? Do you always place your
client’s best interest ahead of your own? And so forth.

(5)You say you lead your clients, what do you
mean? When you talk about ‘“effective risk
management techniques,” what are you talking
about? Do you have a list? Can you give us a list of the

158. For a recent general account, see, joshua A. Newberg, Corporate Codes of Ethics, Mandatory Disclosure, and the Market for

Ethical Conduct, 29 VT. L. REv. 253 (Winter 2005).
159, www.ajg.comy/portal/communities/community.asp
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