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Stacking and Statutes

Stacking 1s one of the hot areas in insur-
ance. The trouble is, the word “stacking”
has so many meanings that it’s not always
clear what’s being debated or discussed. In
general, stacking is aggregating. Stacking
policies is, therefore, trying to obtain
recovery under more than one policy.

Insurance aficionados
distinguish between ver-
tical stacking and hori-
zontal stacking. One form
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of vertical stacking is usually intended by
all parties up front. An insured buys a pri-
mary policy, an umbrefla policy, a nextlayer
excess policy which follows
the form of the umbrella
policy, a nextlayer up which
has its own form, and so on.
Insurance, of course, 1s sold
in layers so that risks can be
divided and distributed.

Vertical  stacking
mvolves technical problems,
however. Layers of different
contracts don’t always fit
together. One major issue is
whether the excess carriers
“drop down” when the pri-
mary carrier is insolvent and
pritiary carmiers from other
years have exposure.
Another technical problem
centers on how to deal with
“other insurance” clauses in
excess policies. Should they
be treated the same as sim-
ilar clauses in primary poli-
cies or should they be given
more deference, since the
insurance policies are by
their very nature excess
insurance.

Horizontal stacking is
rather more interesting.
This type of aggregation
arises when one lengthy
event, process, series of events, or a multi-
year exposure fo injurious conditions trig-
gers several policies. Environmental claims
have initiated the “Era of Multiple Trig-
gers,” and sometimes it makes sense.

In former years, when a glimpse of
stacking was Jooked on as something
lacking, one injurious accident could
trigger at most one policy. Usually, that
policy was triggered when injurious con-
sequences of the accident manifested them-
selves. Some states opted for the years in
which the accident occurred, or the inju-
rious exposure took place. Still, in general,
only one policy could be triggered. The
manifestation rule and the rule that requires
that for every injury only one policy can
be triggered is still the rule in Texas for
property damage. This is true in many
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states. Interestingly, and perhaps unfortu-
nately, some district courts in Texas have
a yen to stray.

Probably, the present “Era of Multiple
Triggers™ (when anything goes) has come
to Texas for situations in which there has
been exposure and injury over many years.
If a person has been exposed to asbestos
fibers over 20 years, and those fibers have
pierced his lung tissues, wiggled around,
and caused injury over a long series of years,
why should only one policy respond? As
indicated, for generations it was conven-

" tional for only one policy to respond, and

confracts were priced accordingly. Never-
theless, if an injury was caused in several
policy periods, itis difficolt to see why every
policy period should not be required to
respond. This is called the “continuous
trigger doctrine.” This doctrine has over-
thrown the rule that held insurer liability for
even a catastrophe fo at most one policy.
Another modern approach to trigger, the
injury-in-fact approach, says that a policy
is triggered if an injury was in fact caused
during the policy period. Sometimes, the
injury-in-fact approach is an at-most-one-
policy rule. On that version, the policy irig-
gered is the first one during which the
claimant is in fact injured. Obviously, that
is not the same year in which the injury
manifests itself. There is another version of
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the injury-in-fact rule. Sometimes, the
injury-in-fact approach and the continuous
trigger doctrine amount to the same thing,
Practicality is one thing; however, theory is
another. Conceptually, the two triggers are
quite distinct.

An even more bold theory of horizontal
stacking involves both primary policies and
excess policies. In one case, the insured’s
counsel settled some of the insurance aspects
of a multi-year environmental exposure case
involving gradual groundwater contamina-
tion by taking (through setilement) one half
of each of ten primary policies. The insured
then spent the proceads of that settlement
on remediation.

Thereafter, the insured stacked together
the money it received from the primary car-
riers and alleged that the lower limits of
three excess carriers were penetrated,
because the insured had spent all it needed
to trigger the excess policies. The insured
made this argument (almost with a straight
face), even though the excess policies
required the exhaustion of the underlying
primary policy. Traditionally, an insurance
policy is not exhausted until it has paid
policy limits. The fact that somebody else
has paid a sum of money equal to policy
limits is not the same as the exhaustion of
that policy.

: Yet another interesting
| variation on stacking has
I been roiling around
recently in Texas courts.
Thls version of stackmg involves only one
policy, and the question is whether different
parts of the policy can be stacked.

Some plaintiffs have sought and accepted
payments under their Personal Injury Pro-
tection (PIP} coverage after having been
injured in a wreck, and then they have turned
around and sought another recovery under
the uninsured/underinsured (UM/UIM)
motorist coverage contained in the same
policy. PIP coverage is no-fault first-party
coverage for medical payments, and the like.
UM/UIM insurance is first-party coverage
with (roughly speaking) three prerequisites.
First, the insured must be injured in an auto
accident. Second, the insured must not be
to blame (on balance). Third, the tortfeasor
must have no insurance or insufficient insur-
ance.

The fundamental idea these plaintiffs
have used is the so-called collateral source
doctrine from the law of torts. If someone
is injured, and that person receives insur-
ance benefits, for example, from his own
health carrier, he can still sue the tort-
feasor for the entire value of his injury.
The defendant may not offset this amount
and reduce his obligation to pay by the
amount the plaintiff has received from the

insurer. Of course, one reason for this rule
is that insurance coinpanies often take sub-
rogation recoveries out of the recoveries
of their insureds. They do not always do
s0, however, but even if they don’t, injured
plaintiffs are entitled to full compensation
from torifeasors.

Moreover, even if the injured plain-
tiff’s Uncle Oscar gives him money to pay
his medical bills, the plaintiff is still enti-
tled to full compensation from the tort-

feasor. Obviously, this means that tort vic-
fims sometimes receive double recoveries.
This whole notion is mildly inconsistent
with the fundamental philosophy of tort
law, which is to compensate victims, but
not enrich them.

UM/UIM coverage, which is contractoal
in nature, is often thoeght to be analogous
to tart liability. In other words, when an irre-
sponsible motorist does not have appropriate
coverage, it is often said, in casual conver-
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sation, that the UM/UIM policy steps into
the shoes of the tortfeasor for litigation pui-
poses. If this analogy were perfect, then the
collateral source rule would require that
UM/UIM benefits be stacked on top of PIP
benefits, even if this involved double
recovery by the insured.

The Supreme Court of Texas has repeat-
edly held that stacking is permissible when
both PIP and UM/UIM coverage are nec-
essary in order to fully compensate the tort
victim. The Supreme Court has insisted
upon this view, even though auto insur-
ance contracts generally forbid double
recoveries of this sort. The Supreme Court
- has simply invalidated them by referring
to appropriate sections of the Texas Insur-
ance Code.

Here is the corrently utilized standard
language that actually authorizes
stacking to compensate the accident
victim fully:

In order to avoid insurance benefits pay-
ments in excess of actual damage sustained,
subject only to the limits set out in the dec-
larations and other applicable provisions of
this coverage, [the insurer] will pay all cov-
ered damages notf paid or payable
under...Personal Injury Protection Coverage.

Notice that the language of the standard
insurance contract is designed to prevent
double recoveries, not to prevent stacking

per se, when stacking is necessary to obtain
full compensation.

This year a different
E question came up. A
§ number of injured motorists
have obtained full com-
pensation under PIP coverages, and then
have sought to obtain the same amounts
{and even rmore) under their UM/UIM
coverages. They should be able to do
this, if uninsured and underinsured
motorist coverage genuinely steps into
the shoes of the tortfeasor/defendant.

Of course, the standard insurance
policies just quoted forbid this, but the
plaintiffs’ bar has suggested that the pre-
ventive language in the insurance poki-
cies is inconsistent with various Texas
statutes. Their arguments are not entirely
without merit.

These controversies came to a head
in the Supreme Court of Texas in July
of this year. Two cases involving the
same issue were consolidated for review.
These suits were Mid-Century Insur-
ance Company of Texas v. Kidd and
Nationwide Mutual Insurance Company
v. Gerlich. Both cases were decided in July
1, 1999. To its credit, the Supreme Court
exercised commmon sense and construed the
components of the Insurance Code in a rea-

Join the Independent Insurance Agents of Texas

You can depend on AT for...

* Market access to exclusive programs for stand-alone personal umbrelia,
farm and ranch owners, fleod insurance and more.

* Legislative and regulatory representation on state and national levels.
* Information in biweekly newsletters and 24 hours a day via our autemated

fax on dermand system.

* Award-winning continuing education classes, seminars and conventions.

*

Products and services such as policy handoooks and proposal software.

% Insurance programs such as competitive errars and amissions coverage,
umbrella insurance, and life, ADD, disability and dentalAvsion plans.

independent
Insurance
Agenls

of Texas

Septemnber 20, 1999«

Call 800-880-7428

Visit our Web site at www.iiat.org

www.insurancejournal.com

sonable manner to prohibit double recov-
eries.

Many plaintiff's lawyers are grumpy
about the Kidd-Gerlich decision. They are
wrong. First, both UM/UIM coverage and
PIP coverage are subject to quite low upper

limits. As a consequence, atiempts to stack
PIP and UM coverage generally create only
small dollar cases. Pursuing these cases is
a waste of time. The lawyers’ time could
be better devoted to other things, and the
litigants could make more money tending
bar on the weekend.

Moreover, the theory of these cases was
silly to begin with. The purpose of insur-
ance is to compensaic people for losses.
The purpose of the tort system is to com-
pensate people for injuries. It has never
been the purpose of either one to under-
write double recoveries. The hopes of the
plaintiffs in the cases were fatuous from
the start. The lawyers devised them to try
to take advantage of Texas statutes, which
were designed to see to it that people got
fully compensated. The statutory purpose
was never to create windfalls.

Thus, the stacking of PIP
and UM coverages within
a single policy for those
fuily compensated by their
PIP coverage is a thing of the past. One can
only hope that the Supreme Court of Texas
will exercise the same good judgment when
it comes to other illegitimate forms of
stacking. Those questions will not be
resolved uniil the new millennium, how-
ever.

Quinn is a shareholder with Sheinfeld,
Maley and Kay (Austin) and is currently
teaching Insurance Law in the Law School
at the University of Texas-Austin.




