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Spitzer v. MarshMac

by Michael Sean Quinn* and Melissa Hamilton**

* Michael Sean Quinn, THE Law FIRM OF MICHAEL SEAN QUINN, 2630 Exposition Blvd., Suite G-10, Austin, Texas 78703,
Telephone: (512) 342-9243, Fax: (512) 542-9249. Email mquinn{@mgquinnlaw.com. Expert Witness Website:

www.michaelseanquinn.com. (Resumes may be found here.). Mr. Quinn is a licensed adjuster in Texas, as well as
an attorney, and an occasional college professor, including some law schools. He also testifies from time to time

in insurance cases.

*% Melissa Hamilton is Of Counsel to THE Law FIRM OF MICHAEL SEAN QUINN. She took her law degree from the
University of Texas. Before that she was involved in police work. She is finishing her Ph.D. in sociology, where she
is not only studying sociology of law crime but also sociology in general. Her Ph.D. dissertation pertains to
criminology studies for judicial decisions.

This is Essay IV in a series of papers——perhaps they
should be called sections or chapters of a long-ish,
multi-part article—concerning the scandal surround-
ing, and first generated in connection with, the largest
insurance intermediary in the world, Marsh &
McLlennan (“MarshMac™. ‘The central goal of this
essay is to describe the content and the events leading
up to both the Complaint in, or for, and the
Settlement of a now famous lawsuit, 7he People of the
State of New York by Eliot Spitzey, Attorney General
of the State of New York v. Marsh & Mclennan
Companies, nc. and Marsh, Inc.’ (“the Spitzer Suit”

history of insurance scandals in the 20" Century?
(Essay I), the history of various MarshMac insurance
entities® (Essay II), and some of the history of several
of the significant MarshMac subsidiaries that were not
directly, immediately, related to insurance? (Essay IIT}.
Generally speaking, the essay or essays in the series
subsequent to this one will concern the aftermath of
the MarshMac catastrophe, including what has
happened to other insurance brokerage houses {such
as Aon® & Willis,® both of which have settled with
regulatory agencies), a leading large group of insurers
(AIG),” various economic and financial implications,

or “the Suit™).

Our previous essays describe the as well as some early sociological implications, and

1. 2004 WL 2413318 (N.Y.Sp.Ct. October 14, 2004). This lawsuit has been rated as the most important event in the American insu-
ance industryin 2004. Sam Frieldman, Top 10 P&C Insurance Statutes of 2004, 108 NATIONAL UNDERWRITER 13, 14 (Dec. 20/27, 2004).
2. Michael Sean Quinn, Before the Marsh & Mclennan Scandal and its Ttimes, 27 LITIGATION REPORTER 5 (2003).

3, Michael Sean Quinn and Melissa Hamilton, Marsh & McLennan: Sowne Brief History Before the Spitzer Scandal-Part A: The In-
surance Side of the Business, 27 LITIGATION REPORTER 125 (2005).

4, Melissa Hamilton and Michael Sean Quinn, Marsh & McLennan: Some Move Brief History Before the Spitzer Scandal-Part B: Put-
nam, Trident & Mercer, 27 INSURANCE LITIGATION REPORTER 197 (2005).

5. See Sally Roberts, Ao Picks an Outsider as Ryon Successor, 39 BUSINESS INSURANCE 1, 18 (April 11, 2005)

6. Insurance Broker Settling Inquiry For $50 Million N.Y. TIMES B10 (April 9, 2005. Willis North America has apparently agreed to
pay $50 Million in restitution: through the New York Attorney General, Eliot Spitzer and has also agreed to pay the “additional $1
Million to end a similar investigation by the Minnesota Attorney) See Sally Roberts, Willis Pays $5M to End Probes, 39 BUSINESS IN-
SURANCE 1, 18 (April 11, 2005).

7. Judy Greenwald, AIG Under the Pressure, AIG Remains Formidable, Despite Troubles, BUSINESS INSURANCE 1 (April 4, 2005) AIG’s
problems may be piling up. The Attorney General of Ohio has filed an amended complaint in a securities fraud class action in federat
court in New York City. It is being filed on hehalf of Ohio Public Employees’ Retirement System, State Teachers’ Retirement System
of Ohio, and the Ohio Police & Fire Pension Fund. The case is pending before Judge Laura Taylor Swain. The case has been pending
for a while. The Judge zppointed the Ohio funds as lead plaintiffs in February 2005. The law suit was originally filed in October 2004
“after AIG was implicated in the New York attorney-general’s investigation of illegal bid-rigging and other improprieties in the insur-
ance industry.” Obio AG Gets In On the AIG Lawsust, INSURANCE JOURNAL (April 21, 2005) www.insurancejournal.com The amended
complaint is apparently 200 pages long, and expands its specific allegations into the AIG’s improper use of “finite reinsurance.” Sev-
eral additional defendants have been named. See, Website, Ohio Attorney General {(April 21,2005).
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perhaps some speculations about the last of these, at
least.

Along with describing the initial pleading and the
settlement documents, we will start by telling you
some of Spitzer’s own story. This will entail describing
some of what went on at the Attorney General’s Office
before the MarshMac Complaint was filed, We will
describe a litile bit of what led up to settlement, and
talk briefly about some of the aftermath of settlement
for MarshMac. Thus, some this is the description of
the nature and price of the lawsuit, while part of it is
just a start at describing some recent business and
legal history in the insurance industry.

Something About Spitzer

Eliot Spitzer was born on June 10, 1939. Thus, in
June of 2005, he turns 46. His bair is thinning, quite
obviously in some areas, but not gray, at least in public
appearance. He also appears to be in good physical
condition. He is anything but overweight. He runs in
Central Park frequently. His teeth are straight.

Eliot Spitzer has been the Attorney General of
New York since 1999, when he won a narrow victory
over the incumbent Republican, Dennis Vacco. Vacco
did not concede defeat in the election for six weeks.
There was a recount. Spitzer won by approximately
25,000 out of 4 million, or so, votes. Not a mandate,
to say the least! He had first run for the office
previously in 1994, but had finished dead last, in the
four person Democratic primary.  Spitzer was
reelected as the State's sixty-third Attorney Generalin
2002, That time he had the largest victory margin in
the state elections that year — slightly in excess ofa 1.5
million vote majority.

An important thing to know about Spitzer's
background is that he comes from a wealthy family.
Indeed, Spitzer was criticized for circumventing

campaign finance laws, by borrowing $9 million from
his father for the “two elections [of the 1990’s]™
Some have complained about this. Some have
atracked it on ethical and legal grounds. His parents
constitute a practicing Jewish family, the origin of
which is Austrian. His father, Bernard, created the
family’s wealth in New York. Bernard was originally
trained as an engineer, but by abandoning his formal
training and entering into the highly competitive New
York real estate market, he ended up owning at least
eleven apartment buildings. Sometimes it is hinted
that Eliot and his wife live in one of them. Spitzer’s
mother, Anne, has two masters’ degrees, and worked
full time at Marymount Manhattan College for a
number of years. She was trained in literature, but
also raught informal logic (broadly conceived) and
clear thinking, as well as writing and literature.
Students still sign up for her remaining course, even
though she is an aging adjunct, now over 77 years old.
She changes the content of her course almost every
semester, so that people who enjoy or even love it will
keep coming back for more, again and again. 10 she
has a regular crowd.

Spitzer was born and raised in the district of the
Bronx on the Hudson, known as Riverdale. Itisanear
suburb for the very wealthy. Eliot is the voungest of
three children. His older brother, Daniel, is a
practicing physician, while his older sister, Emily, is a
lawyer, who now works for a non-profit legal
foundation in Washington, which is said to serve the
poor.

Spitzer attended and graduated from the Horace
Mann School. It is a well known private school in New
York, mainly for children of the wealthy.!! Interest-
ingly, a number of currently well known—-though not
always respected—fellows have graduated from that
school: for example, William Carlos Williams, the

8. Most of the mformanon set forth herein regarding Eliot Spitzer’s life comes from various website and journalistic sources, includ-

9. enwikipedia. Qrg/ﬂlkzgehgt-spltze

aus/bio, www.spitzer 2006.com. and others easily .findable, _

10. Holly Brubach, Efiot Spitzer’s Justice Crusade, Vanity Fair, www.vanityfair.com COMMENTARY/CONTENT /PRINTABLES/04123 (April
13, 2003). (This wehsite contains “printables” from the magazine VANITY FAIR,

11. The school was founded in 1887. It was first a co-educational, experimental, developmental unit of the Teacher’s College at
Columbia University. The boys’ portion of the school moved 1o Riverside in 1912, In the 1940’ it severed its formal ties with Co-
lumbia. It was at this poin: that it became by its present day name. Currently, it has approximately 1750 students from Nursery
School through Twelfth Grade. The average of the senior class is 175. It has eighteen acres in Riverdale, as well as some campus
elsewhere. It has more than 220 faculty members; they have 210 masters degrees, and 25 doctorate degrees. It is apparently dedi-
cated to 3 core values: “The Life of Mind, Mature Behavior, Mutual Respect, A Secure and Healthful Environment, and A Balance
Between Individual Achievernent and A Caring Community.” www.horacemann.org.
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poet; Jack Kerouac, the novelist and beat literary
figure. Henry “The Fonz” Winkler; Roy Cohn, the
controversial and famous (though not terribly well-
liked or even respected) lawyer and politico of
questionable ethics and even honesty; Generoso
Pope, founder of the NATIONAL ENQUIRER; and, quite
in contrast, Samuel I Newhouse, head of an
influential and respectable news publishing house, to
name a few. Spitzer went to college at Princeton; he
was elected Chairman, President, or some such thing,
of undergraduate student government. He graduated
in 1981. He worked at blue or no-collar jobs in the
summer. He immediately went to the Harvard Law
School in the Fall of 1981 and he served on the
HArvARD Law REVIEW, of which he was an editor in his
fast year. While in law school, Spitzer also worked for
Alan Dershowitz, a very dynamic and impressive law
professor, appellate lawyer, and (quite often very
liberal) social critic. Apparently, he assisted Dershow-
itz in his successful defense of Claus von Biilow, avery
famous criminal case.'? There is an evaluative remark
from Dershowitz: “Eliot worked for me for close to
two years[.] He never slept! I'd give him assignments
at nine o’clock at night, and at eight the next morning
a finished product would be on my desk."*?

While at Harvard, he met Silda Wall, also then a
student (and later also a graduate) of the law school,
Silda comes from, what appears to be an evangelical
Christian family in North Carolina; she was bom in
1958; and she attended Meredith College in North
Carolina, where she graduated in 1980. 14 Thereafter,
she worked in New York and finally went to law school.
Silda, was, and is, a strikingly attractive woman, both

f,ma

in heryouth and presently. After law school, she spent
a decade at Skadden, Arps, Slate, Meagher & Flom, a
famous and very aggressive national firm, maostly
working on business matters.”> In the mid-90s, she
left the firm and began operating a charity for
children, entitled, “Children for Children Founda-
tion,” which encourages social responsibility among
kids in New York City. In the last ten years, her firm’s
budget has grown by a multiple of thirty or s0.16

Together, the Spitzers have had three children-all
daughters: Elissa, Sarabeth, and Jenna. The family
lives in Manhattan and maintains a home in Columbia
County, New York, which is two counties north of New
York City on the Atlantic coast, or perhaps that of Long
Island Sound. The Hudson River provides the
western county line.

After law school, Eliot Spitzer clerked for a federal
district judge in Manhattan, Robert W Sweet.!
Thereafter, he joined the law firm of Paul, Weiss,
Rifkind, Wharton & Garrison, a well knowr, large New
York law firm, which now has offices now all over the
country.'® He didn’t stay long. He was there less than
two years before he joined the staff of the Manhattan
District Attorney, Robert M. Morgenthau, one of the
most famous local district attorneys any city has ever
seen.’?

Spitzer was with the Morgenthau office for six
years, from 1986 to 1992, During that time he rose to
become Chief of the Labor Racketeering Unit. In
1992, he ended the contro! of Manhatian’s trucking
and garment industry, which had rested with the
Gambino family, a well known entity in organized
crime. . This was quite an adventure. Spitzer setup a

12. Alan N, Dirshowitz, REVERSAL OF FORTUNE: INSIDE THE VON BULOW CASE (1986).

13. See, Brubach supra note 10.

14. Melissa Lilley, Meredith Coilege Begins Public Campeaign, BIBLICAL RECORTER (October 29, 2004) (www biblicalrecorter.org)

15. A fair amount has been written about this law firm, See Valt.com. A LAW FIRM PROFILE: SKADDEN, ARPS, SLATE, MEAGHER & FLOM,
LLP & AFFILIATES (2000). For an earlier, mote journalistic history, See Lincoln Caplan, Skadden: POWER, MONEY, AND THE RISE OF A
LEGAL EMPIRE (1995) (Nelther Spitzer is listed as a source of information for the book.)

. (Recovered April 15, 2005).

17. Accordmg to h1s chambers Judge Sweet was born in 1922, which means that he is 80 something currently. He served in the
Navy during World War II and rose to the rank of Lieutenant. Before the war, he graduated from Yale University as an undergraduate
and then graduated from the law school in the later 1940’s. In 1978 he was appointed to the Southern District of New York by then
President Carter. Before that he was a Partner at Skadden & Arps, a gigantic law firm thar drifts in and out of this story. Judge Sweet
is currently a Senior Judge with an active case load.

18. The law firm of Paul, Weiss currently has about 500 lawyers. Its current website presently contains 66 pages of articles written
about it. See, www.paulweiss.com/news/news.asp. (recovered April 11, 2005). The Faults.Com, PAUL, WEISS, RIFKIND, WHARTON &
GaRriSON:  THEFAULTSREPORTS.COM (1988). See also, Emily Couric, THE TRIAL LAWYERS 149-83 (1988) (Mostly concerning Arthur L.
Liman). Conseguently, See, Arthur L. Liman, LAWYER: A LIFE OF COUNSEL AND CONTROVERSY {1998) (an autobiography with many
discussions of his law firm).
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trap. It appeared to be a firm manufacturing clothes.
It took a while, but eventually the Gambino family
showed up, and demanded that the business ship
through them, and made threats. Naturally, it was all
recorded. Arrangements were then made to “bug”
the offices of active Gambino sons. There were
indictments; there were convictions; the Gambino
family was forced to refund the amount of money
spent on the sting facility.*

In 1992, Spitzer left the district attorney’s office
and joined the law firm of Skadden, Arps. There is no
indication that Eliot and Silda worked together or
even near one another. It was, after all, a very large
law firm. Of course, he left and stood for election in
1994, As already indicated, this effort flopped, big
time.

Between 1994 and 1998, Spitzer was affiliated with
the firm Constantine & Partners, where he was one of
the partners. Lloyd Constantine had been with the
antitrust division of the New York Attorney General’s
Office. He had been running an aggressive antitrust
practice for a number of vears now. He had received
a significant number of awards. Some of these

“awards” are honorary, some are legal. At its Fifth |

Annual National Conference on June 22, 2004, the
American Antitrust Institute presented Constantine
with their Honorary 2004 Antitrust Achievement

Award.?} One of the most significant legal awards was
a $3 hillion settlement from Visa USA and MasterCard,
which involved a lawsuit concerning the debit card of
those competing companies, His firm, obviously, has
made a lot of money.22 It is now named Constantine
Cannon PC.*3

Some say that Spitzer went there only to have a
place to figure out how to run for Attorney General a
second time. In any case, he quit-or, at least, left
there—in 1998 to run for staie Atiorney General.
Currently, Eliot Spltzer and Lioyd Constantine remain
“close friend|[s]. 24 Ag already indicated, the former
lost badly in his first attempt in the Democratic
primary.

After he became Attorney General, on January 1,
1999, Spitzer focused some of the attention of his
office on nationally significant cases. He sued power
plants in the Midwest for dumping acid-rain and smog
on New York City. He filed the case under the federal
Clean Air Act, and his actions have apparently reduced
pollution in New York. His environmental practice
has continued. Eventually, he sued G.E. for polluting
the Hudson River. One imagines that this legal
practice will continue long after he has stopped trying
to straighten out Wall Street. Currently, Spitzer’s
office has some nine or so environmental scientists
assisting lawyers.”>

19. Robert Morgenthau was born in 1919. He is still the D.A. of New York. Buildings have already been named after him. -See, Cory
M. Baker, Robert Morgenthau, JEWISH VIRTUAL LIBRARY, www jewishvirtuallibrary. org/s b
Morgenthau went to Amherst College and then Yale Law School. John F. Kennedy appointed him United States Attorney for the
Southern District of New York. He was the Democratic nominee for Governor in 1962, but was defeated by Nelson Rockefeller, the
incumbent. Following the election of Nixon in 1970, Morgenthau resigned as the United States Attorney. He was elected to District
Attorney of New York County in 1974, where he has been ever since. www.answers.com/topic/robert-m-morgenthau (Recovered
April 11, 2005). The job of District Attorney for New York City, “oddly the job seems to be about as secure an elected position as
there is in the city: no elected district attorney has been defeated in a re-election in 50 years. Election records show that since the
five boroughs were consolidated in 1898, barely a handful of elected district attorneys have been ousted from office via the ballot
box. The Manhattan district aztorney, Robert M. Morgenthau, who has been in office for more than 30 years, is an obvious example.
. .His predecessor, Frank S. Hogan, held the job for 32 years. . . .That said, this year candidates in New York are once more lining
up to try. In Manhattan Leslie Crocker Snyder, a former State Supreme Court justice], i.e., a local trial judge,] has raised nearly $1
million to run against Mr. Morgenthau, who as served as district attorney since 1975. Mr Morgenthau, 85, has nor faced a primary
challenge since 1985 and has traditionatly been endorsed by both the Democratic and Republican Parties.” Johathan P Hicks, Steady
Work, If You Can Get Ir, NEW YORK TIMES 27 (April 17, 2005).
20. Brubach, supra 10.
21, www.antitrustinstitute org. (Recovered April 15, 2005)
22. jan2005180418.himl (Recovered April 11, 2005).
23, W. Stephen Cannon was until recemly General €ounsel of Circuit City. He is now president of Constantine Cannon, and man-
aging partner of that firm’s office in Washington D.C. Eadier, Cannon served as a Deputy Assistant Attorney General in the Antitrust
Division , and before that he served as Chief Antitrust Counsel to the Committee on the Judiciary of the Senate, and before that he
was a trial attorney for the Antitrust Division of the justice Department. He graduated from law school (University of South Carolina)
in 1976.
24, American Antitrust Institute: ACTIVITIES, www.antitrustinstitute.org (September 9, 2004) (recovered April 11, 2003)
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Historically, some say, the function of the New
York Attorney General’'s Office was to protect the
State of New York from being sued and to bring small
suits against small-time committers of small-time
misconduct.?® That has changed. The change came
with Louis Lefkowitz, who became Attorney General
in New York in January 1957. He served for 22 years
and should be regarded as a famous lawyer.?” The
Lefkowitzian change continues. Spitzer, for instance,
pursued Merrill Lynch for corrupt practices in
supplying investment “information” which presented
itself as objective but was, in fact, corrupt advocacy.
In doing so, he recovered what some have regarded
as an insufficient sum, through his action publicly
helped drive several less than honest wretches
permanently off Wall Street, e.g., Henry Blodgett and
Jack Grubman, both of whom were also fined
substantial sums.®®  Another Spitzer attack was
conducted on several mutual fund companies which
aliowed large and important clients to file late trades
which imposed higher costs on smaller clients.
Accordingly, this action led to both huge fines and to
more industry reform as we have already discussed.””
One of the culprit companies was Putnam, a
MarshMac subsidiary. Spitzer also has forced music
publishers, which were hiding royalties from artists,
to pay upand to do so more timely. This kind ofaction
is continuing against giants of the music industry.
There is currently an investigation into payola systems
inwhich certain radio stations are being compensated

IYSURAYE LTIGATIOY

for playing selected music. 30

Spitzer has been widely recognized by a variety of
significant media sources. On December 31, 2003, the
San Francisco CHRONICLE deemed Eliot Spitzer,
“Business Person of the Year” for 2003. The paper
described Spitzer as being “all about ‘looking out for
the litde guy’” Earlier, TIME MAGAZINE named Spitzer
as its “Crusader of the Year” for 2000.3! The TV
program, 60 MINUTES, has called him the “Sheriff of
Wall Street”; PEOPLE magazine called him “The
Enforcer”; and the magazine READER’S DIGEST called
him “The Best Public Servant” in America. Spitzer
likes to call himself “The People’s Lawyer”. (Of
course, he does not work only for the people. Then
again, Spitzer calls the Attorney General’s Office “The
People’s Law—Firm.”)32

At the request of the New York Stock Exchange,
Spitzer sued Richard Grasso, who had been head of
the Exchange for awhile after a MarshMac subsidiary,
Mercer, had given the NYSE false information about
the appropriateness of its pay package for Grasso.
The suit was 10 recover excessive compensation from
Grasso.”? That case is currently scheduled for trial in
2006, in New York state court, though Grasso
unsuccessfully tried to remove the case to federal
court due to the fact the N.Y.S.E. is regulated by the
SEC.3

As almost everyone knows, on December 7, 2004,
Spitzer announced that he was to run for Governor of
New York in the 2006 election.’®> He was the first to

25. Some of the environment settlements have been substantial. See The lnvestigator, www.newyvorker.com (June 9, 2003) (Recov-
ered April 12, 2003). (Spitzer recovered $1.2 billion from Virginia Electric.). There is a separate story to be written about Spitzer’s
environmental work—suits and so on.

26. See Philip Weinberg, Office of N.Y. Attorney General Sets Pace for Others Nationwide, 76, NEW YORK STATE BAR . 10 (June 2004).
27. Id. iInterestingly, according to the author, quite early, though after independence, Aaron Burr was Attorney General in New
York, although the office was not elective until 1947

28. Charles Gasparino, BLOOT ON THE STREET (2005). Grudman was fined $ 15 Million while Blodgett was fined $4 Million. “[In early
2004, just two vears after his emails became national news, Blodgett returned to his first love as a writer for the online SLATE maga-
zine, covering the trial of Martha Stewart]”. (Id. at 309). (This book contzins some fairly substantial information about Spitzer’s
career as Attorney General ) For another, shorter, and very interesting account of these matters, see, John Cassidy, The Investiga-
tion: How Eliot Spitzer Humbled Wall Street, The Best Business Stories Of The Year 173 (£ds., Andrew Leckey & John C. Bogle,
2004 Edition). The article was originally published in THE NEW YORKER (April 7, 2003).

29. Hamilton and Quinn, supra note at.4.

30. Spitzer says his favorite composer is Brahms. How unusual! How unlikely?

31, AdiIgnatius, Wall Street ‘s Top Cop, Time MaGazINE (December 30, 2002).

32. Brubach, supra, n.10.

33. Gasparino, supra, 28 at 312. See Marcia Vickers, The Secret World of MarshMac, BUSINESS WEEK 78, 81, (November 1, 2004)

34. Grasso To Be Tried In NY State Court, hitp://moneyv.cnn.com /2004/12/49/news/newsmakers/grasso-spitzer (December 9, 2004).
35. December 7‘h, of course, is “Pearl Harbor Day,” the Sunday upon which the Japanese attacked the U.S. Naval Base at Honolulu,
Hawait in 1941.

281



f:’éﬂa{

INSURLNCE LiTIGamION

declare. Many wonderwhether Charles Schumer and/
or Andrew Cuomo will also run. At least for now,
Spitzer is the overwhelming favorite to be the
Democratic nominee. It is not known whether the
Republican incumbent, George Pataki, will seek a
fourth term. There has been some indication that
Pataki may run for President. Or, then again, maybe
not.3¢

Spitzer’s office began investigating MarshMac on
the basis of an anonymous tip, received in the winter
or spring of 2004, alleging corruption in the insurance
industry?’ The main purpose was to find corruption
and try to stamp it out. Spitzer was often described
as highly moralistic, and there is apparently not a
moral-relativistic bone in his body. Many of those who
were vocally sympathetic to established business
interests denounce Spitzer as if he were some sort of
pscudo-“leftist” tool. The opposite appears to be
true. Spitzer is a great believer in capitalism, as long
as real ethical rules are followed. He also is a believer
in some of the newly created and spreading “investor
class.” The general idea is that “low-class investors
need to be protected from morally-relativistic or
nihilistical, if not cynical, companies and masters of
the investment trade.”>®

Itis curious how the anonymous tip described the
situation:

The information was detailed and promising
and ‘it had all the makings of a classic Spitzer
investigation, looking at a conflict of interest
in an area that had not been effectively
policed by regulators...in another one of
these eye-opening conflicts.... I had never
even thought about it. We shop for peanui
butter and we shopped for gasoline, but
insurance is different—your broker tells you
what to get, and there’s no price competition

for your business. It's a very opaque area of
everyone’s life. No one understands it. And
if we can do some (ransparency and some
price competition, I think we make a big

difference.””

(The person quoted in our long citation immediately
above is David Brown, who is now Chief of Spitzer’s
Inspection Protection Bureau, and who formerly was
a $500,000.00 a year lawyer at Goldman Sachs.) Ifthe
time-element referenced in the Vavrry FAr article is
correct, there were only a few months between being
tipped off and Spitzer filing suit. There must have
been a good deal of activity during those months,
There is a tie for first place as to importance during
that period. One of the most important features of
the activities in Spitzer’s office was the issuance of a
subpoena to MarshMac. The other was the study of
the material it produced. One suspects that there
were also lots of outside interviews.

In September 2004, a 27-year old intern, Craig
Winters, who was also a second-year law student at
New York University at the time, discovered an email
amongst subpoenaed documents “soliciting a fake bid
from an insurance company to help Marsh steer the
business to a favored provider.”40 The case developed
quickly thereafter.

Spitzer sued MarshMac within a few weeks.
Reporters realized immediately that Spitzer’s suit “set
the stage for an overhaul “of the insurance industry
and some of the industry’s past ways of doing
business.”4!

Apparently, the Manhattan office of the New York
Attorney-General is short of funds. It has a “low-
budget, scrappy approach,” and it does not have “a
fancy, well-stocked library.”42 It is, however,
bibliographically creative—or, at least, persistent, if
not inventive. Some months before it filed the

36. Michael Cooper, Pataki's Future Growing Signs He Wosn’t Rup, N.Y. TIMES (April 19, 2005) (nytimes.com; Recovered April 24,

2005).
37. See, Brubach, supra note 10.

38. Mark Gimein, Eliot Spiizer: The Enforcer: Forget the Perp Walk; What He Wants Is Change-Top To Bottom, Fortune (September

2, 2002). www fortune.com. (retrieved April 12, 2005),

39. Peter Elkind, Spitzer’s Crusade, 150 FORTUNE 129 (Nov. 15, 2004) See, Brubach, supra note 10.

40. For a terrific phoro of Spitzer and Brown amongst their MarshMac boxes of documents, See Elkind, supra note 38 at 129. Kate
Kelly, In Spitzer’s Office, Hours of the Drudgery, Momenis of ‘Goitchal’ walL STREET J. al (Ocrober 27, 2004).

41, 1d.
42. Id
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MarshMac lawsuit, one of its lawyers, Assistant
Attorney General Melvin Goldberg, decided that he
needed to learn more about the insurance business.
He went to the Brooklyn Library and checked out its
only copy of the “classic book” by Andrew Tobias on
the insurance industry, INVISIELE BANKERS: EVERYTHING
THE INSURANCE INDUSTRY NEVER WANTED YOU TO KNOW,
first published in 1982. We will discuss this book
shortly. A number of lawyers in Spitzer’s office read
the book; some of them went shopping for used
copies—hoth online and elsewhere. They developed
a short outline of information in the book and some
other from other sources. It was distributed to young
lawvers and interns. There are quite a large number
of both.

Spitzer’s Manhattan office has approximately 350
lawyers. This is more than half of the entire Attomey-
General’s staff of approximately 620 lawyers. As far as
interns and young lawvers are concerned, the office is

amagnet for a slew of hungry neophytes from
top law schools as well as some seasoned
lawyers from the Department of Justice and

deep-pocketed white-shoe firms.*3

" The interns—who are, of course, mostly law-school
students (with a few undergraduates)—work mainly
on sorting through company responses to broad
subpoenas. In large private law firms, of course, even
law clerks get offices. This has only been true in
recent times. Years ago, law clerks all worked in
libraries or in group offices (as did lots of associates).
The Manhattan office of the Attorney-General is
organized the way larger law firms used to be in the
old days. At Spitzer’s office, interns have to scrounge
ar commandeer empty offices for temporary use.

The instructions to the interns are that they go
through the hundreds of documents responding to
the subpoenas and set aside anything that looks
remotely “fishy.” Once the “scaly” stack is created, it
is turned over to lawyers, who cull-out the “catch of
the day” of the “oily”-looking documents. Along the
way, the work of the interns is reviewed, examined,
and again reviewed, then appropriated. Before

43 I1d.
44. Gasparino, supra note 28 ar 245.
45. Id.

r- [,,f’ﬂ

subpoenas are issued, demand lewers and/or
complaints are drafted, the work of the vounger
lawyers is passed up the line. Eventually, law suits may
be filed. Often, before the litigation evolves, early
settlements are often achieved. Sometimes settle-
ments precede filings and preclude them.

Spitzer, of course, is not the first prosecuting
attoney 0 go down this trail.  Sometimes,
Morgenthau did it. Rudolph Giulani, without
question, did it with a passion.

Like Spitzer, Giuliani launched his own
political career cracking down on Wall Street
fraud, with splashy cases that included
handcuffing alleged miscreants in front of
their colleagues. It didn’t matter that some of
his targets were not convicted, Giuliani used
his rep as a corporate crime fighter to win two
terms as New York City’s mayor, where he

enhanced his image with a successful crack

down on street crime.

And, of course, as mayor, Giuliani became a
national hero given the way in which he was involved
in dealing with the terrorist attacks on the World Trade
Center in 2001 on 9/11. After leaving public office,
Giuliani has become a kind of lawyer/public-relations
advocate for businesses which prosecutors are
chasing. He was involved, for example, m irying to
persuade Spitzer to back off Merrill Lynch, 4

Giuliani recently became a partner in the Texas-
based law firm formerly known as Bracewell
Patterson. It has been renamed Bracewell-Giuliani,
and it is scheduled to open law offices in New York
during April 2005. “To tackle a challenge like New
York[,] we concluded we needed to work with an
expert,” according to the managing partner of the law
firm, Patrick Oxford. %

The Andrew Tobias Book

One wonders if the report in the newspapers
about the influence of Andrew Tobias' INVISIBLE
BANKERS is not the instance of “political public
relations.” Surely, the report creates a nice impression
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ofinquiry and even invention. At the same time, those
familiar with the Tobias book might doubt the claim
for high impact or claim that the book dispenses the
conservatory information that intermediaries claimed
for it. While not exactly a children’s book, it is not an
account designed for the sophisticated, and this
includes even prosecuting lawyers.

Furthermore, there is a paradoxical feature to the
book. On one hand, its title suggests that there is
something terribly wrong with the insurance industry.
To be sure, the prose in the books indicates that there
is big-time money to be made in insurance, that it
rivals the oil industry in terms of money made and
capital available. The observation is made that the
insurance industry employs a huge number of
lobbyists, and there is an earlier discussion of bad faith
adjustment.

On the other hand, the boock emphasizes the
importance of insurance-related risk management
and risk shifting. It explains that a lot of adjusting is
undertaken honorably and done well. At one point,
the book purviews a claims manual, sympathetically
and at some length. In addition, the book portrays
the insurance industry as an object of considerable
cheating and theft. There is, for example, a lengthy
discussion of arson. Also, much of the book is a
discussion of how different kinds of insurance policies
work. These discussions range from life insurance,
through auto insurance, all the way to surety bonds.
In addition, there is a discussion of the history of
insurance.

The only interesting direct discussion in the book
pertaining to insurance intermediaries, like Marsh-
Mag, is quite a short one. It is a subchapter section
entitled 700 Many Acents.¥  Tobias begins his
discussion by referring to what he calls “Fair Trade”
statutes and describes them incompletely and
imprecisely as statutes permitting manufacturers to
regulate the buying and selling prices of their

products. These laws presented price competition for
non-commissioned sellers, e.g., retail stores. “Fair
Trade” statutes are mostly gone now, as everyone at
all familiar with retail interests knows. The insurance
industry, says, Tobias, has arranged for analogous
“anti-rebate” laws in almost every state. The “anti-
rebate” laws, on the other hand, are not gone. These
statutes prevent insurance intermediaries from
returning part of the money that the intermediaries
are paid as commissions to insureds. Tobias asks,
“What if these ‘fair trade’” laws were repealed, just as
fixed commissions on Wall Street were abolished [?]”
If this happened, insurance companies would price
their services to the intermediaries who sell them.
The intermediaries would then determine how much
they would keep. “Some might charge even more
than they already do, hoping to serve customers not
much concerned with price; others might go the-low-
price, high-volume route, like McDonald’s. Custom-
ers would have a choice.” 4

According to Tobias, creating competition over
the price of intermediary services would be a good
idea. He alleges that there is data which tends to
suggest that intermediaries tried to place the
insurance of continuing customers with higher priced
insurance so that they could get larger commissions.
The creation of competition would bend in the
opposite direction. Moreover, according to Tobias,
historically speaking, the history of insurance
marketing has favored higher commissions.

In the early days of insurance, commission
rates kept leapfrogging cach other as insurers
competed not for customers but for agents
who could deliver those customers.
Competition was not based on providing this
commodity — insurance — cheaply and effic-
iently, but on stealing away agents, and their
customers, with high commissions, even

46. A New Company for Rudy Ginliani, hup://chsnewyork.com/ (March 31, 2005) See also, Bracewell & Patterson Woos Rudy
Giuliani, hup:/austin.biziournals.com (March 31, 2009). According to the AUSTIN BUSINESS JOURNAL, Giuliani will continue to run
his New York security consulting firm. One Giuliani current partner, a lawyer, will leave securities consulting firm and join Bracewell
and, according the Associated Press, the source utilized by the AUSTIN BUSINESS JOURNAL, the new Bracewell office will open in May
2005. Currently, Bracewell has about 400 lawyers at offices in several Texas cities, Washington D.C,, London, and Kzzakhstan, Un-
likely, other locations on the list, Kazakhstan is 2 country about four times the size of Texas, where Bracewell began, south of Russia,
mostly west of China, and north of Uzbekistan , among others. (Does anybody think there might be oil there?)

47. Andrew Tobias, THE INVISIBLE BANKERS: EVERYTHING THE INSURANCE NEVER WANTED YOU To KNow 163-66 (1982).

48, Id. at 164,
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though doing so meant charging higher

prices.49

This history was changed, by some degree, by some
insurers’ use of direct sellers, instead of more
independent intermediaries. This cut the price of
insurance. 'The populace responded positively. That
proved that people would choose a less expensive
“product,” if they could. According to Tobias, the next
stage of history in insurance marketing was that
insurers began advertising, thereby circumventing
the control which intermediaries previously had.

The first stage of marketing history, however, has
not been completely transcended. And, to be sure,
independent intermediaries are frequently a very
valuable thing for a customer to have. They can shop
for different insurances. Nevertheless, “repeal of the
anti-rebating laws would make [independent insur-
ance marketing? more competitive, and eliminate the
conflict of interest” intermediaries have between their
own interests and the interests of their customers.>
Of course, the repeal of anti-rebate laws would not
require different strategies of insurance marketing. It
would simply allow them to revise prices accordingly.
It would bring price competition to insurance
marketing in areas where the agents currently do not
necessarily have the discretion of freely creating lower
prices. Thus wrote Tobias 20+ years ago.

From the point of view from the Spitzer Suit, what
is interesting about Tobias’ discussion of the behavior
of intermediaries?  First, Tobias suggests that
intermediaries have a natural impulse to favor their
own interest above those of the insureds. (Of course
the theme of economic self-interest being dominant
is, at least, as old as Adam Smith, simple mindedly
conceived.) Predictably, therefore, one would expect
the kinds of hidden contingency fees to which the
Spitzer Suit objects. Second, if the “anti-rebate laws
were repealed and, if the availability of contingency
fees for intermediaries were widely known, there
would probably emerge a process of refunding even
more money to some insureds than to others. Tobias
does not discuss this explicitly. That would become a
form of competition, obviously  However, the
insureds receiving the most would almost certainty be

49. Id. at 165.
50. Id. ar 166 (s the elimination claim really true?)
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the largest purchasers that are most powerful and
sophisticated on insurance matters. (Guess what
class of entities that would be? Guess who, or what
class of purchasers would suffer the most price
increases, in the aggregate?) Third, the Tobias
discussion makes it clear that-in some sense-all
intermediary commissions are contingent.  The
problem of economic regulation is to find ways to
make sure that their contingency favors customers,
and not merely the intermediary and/or the insurers.

Still, the Tobias section discussed here is a very
short section. It is difficult to believe that lawyer after
lawyer in Spitzer's office studied the whole book or
even that a group created an outline based on it for
the education of others. This observation is not
intended to be a critique of the book. Parts of the
book are a very fine read, at least for the relatively
uninformed. Education as to insurance industry
secrets, however, it is not.

The Complaint

The Compilaint in the Spitzer Suit consists of clear
and sometimes elegant prose to be found on 31 pages
in 87 numbered paragraphs, plus a prayer, or what it
is called there, the “Plaintiff’s Demand.”  The
Complaint is divided into several sections:

*3 short paragraphs listing “Parties,”

*6 larger paragraphs constituting a rhetorical
“Preliminary Statement,”

*2 paragraphs consisting of a claim for
jurisdiction,

* 55 numbered paragraphs (like all the others)
entitled “Factual

* Allegations,”
e 2 paragraphs entitled “Conclusion”,

*5 more short sections, each stating at least
one separate cause of action.
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The Complaint names the Plaintiff’s causes of action
as “fraudulent business practices,” “antitrust,”
“securities fraud,” “securities” violations of a general
sort, “unjust enrichment,” and “common law fraud.”

" All but the last two of these causes of action hinge
upon New York statutes, one of which is the Donnelly
Act (regulating antitrust), and one of the others of
“which is the Martin Act. In this context, the Martin
Act addresses securities matters. It has been used by
Spitzer in a variety of cases, and it is widely feared in
the New York business community.”*

The factual allegations are the most detaited
portion of the pleading. The statements regarding
the causes of action are quite brief and the Complaint
does not quote any statutes. One would have to be
familiar with New York law (o really know what causes
of action have been alleged. Interestingly, the name
“Martin Act” does not occur in the statement
regarding causes of action. Instead, it occurs only
once in 113, a paragraph pertaining to jurisdiction.>

The “Preliminary Statemnent,” is the most striking
part of the Complaint, at least from a rhetorical point
of view. MarshMac’s size is emphasized. MarshMac is
portrayed as holding itself out as “trusted expert in
the analysis and placement of insurance policies.”
(15) MarshMac claims that its “guiding principle” is to
consider its “clients’ best interest” in all placements,
and “it claims to be an advocate of its clients in context
of negotiation.” (16) Thus, if a person or business,
sizeable from an economic standpoint, needs
insurance, it makes sense to retain MarshMac to
design it, negotiate it, explain i, serve the insured,
ensure (as it were) that the price is right, and make
sure that the purchase is secure from insurer
insolvency. '

So much for MarshMac’s claims about itself. “The
facts,” says the Complaint, “show otherwise.” (17)

Instead, since at least the 1990s, according to the
Complaint, MarshMac has engineered and carried out
a business plan so that it could attain “contingent
commissions” by steering business to certain insured
companies and by protecting some of these insurers
from some competition—all done while appearing to
represent only insureds at a vigorous fiduciary level.
The Complaint contends that MarshMac has made
maore than a billion dollars—§1,000,000,000+—as a
result of following this plan. MarshMac makes some
disclosures about what it is doing, but it calls them
“placement service agreements” and/or “market
services agreements.” The disclosures on, for
example, its website, are worded in such a way that
most people wouldn't understand what they say, even
if they read them, which they probably won’t. The
form documents available on the website are not
explained; they are not placed in context; thus, thefr
claim of real disclosure is phony.

MarshMac’s search for “contingent commissions”
created an “improper incentive” for MarshMac (18).
Such commissions, according to information circulat-
ed within MarshMac, determined the identity of
insurance companies to which businesses would be
steered and those from whom it is being steered. (18)
‘This internal statement is fairly inconsistent with—
indeed, contradictory to—one of the external slogans
in MarshMac advertising: “We don’t represent the
[insurance companies].”(16)>

The contingent commissions were sufficiently
substantial that they had two results. First, they
motivated transactions with the insurance companies
willing to pay them. Second, they systematically
steered referrals towards more expensive insurers
that were willing to pay contingent commissions.
'There was so much motivation created by contingent
commissions that sometimes MarshMac brokers
designated in advance the winners of its “competi-

51. Gasparino, supra note 28. (The most important tactic Spitzer used against Merrill Lynch was the fact that he “dusted off his
valuahle weapon in addressing white-collar crime, an obscure, but powerful, state statute known as the Martin Act, which gave his
office tremendous leverage in pursuing corporate criminals. Unlike federal zcts, under which investigators.must allege ‘intent’ to
file criminal charges, the Martin Act requires nothing more than an appearance of criminal intentions, such as an undisclosed conflict
of interest. Spitzer found that just the thread of a Martin Acr prosecution was encugh to get his targets to the table and begin set-

tlement discussions.” Id. at 215}

52. Many citations to the Complaint will be by paragraph number and will be in the text as opposed to 2 footnote.

53. Throughout the “Factual Allegations” and the “Preliminary Statement” portions of the Complaint, there are refer-
ences to documents which were attached as exhibits to the Complaint. There are many such documents—almost 100
pages. They make the actually filed Compilaint very thick. They are striking. They spelled out a victory for the Attorney

General.

286



tion” for business. They must have their friends, as it
were, at this or that insurance company bid too high
quite deliberately, so that it could be sent to another
insurance company. Naturally, the maker of the
fictional high quote would probably be rewarded
under the circumstances. Generally, if a business
declined to submit “fictitious high quotes,” in order
to deceive customers, MarshMac would threaten to
hurt their business. {19)

According to the Complaint in the Spitzer Suit, the
business plan of MarshMac was “phenonomenally
profitable.” In 2003, alone, earnings from contingent
‘commissions had been reported to be $800 million,
when its overall reported income was $1.5 billion. Not
only does MarshMac not disclose what it is doing to
customers, it “has never disclosed to its shareholders
how contingent commissions constitute the life blood
of its business.” (¥10) Both customers and
shareholders are, therefore, injured by managerial
practice. (111)

Spitzer suggested—no doubt, an obvious truth—
that New York State is interested in maintaining the
“economic health and well-being of those who reside
or transact business” there. (112) It also has an
interest in maintaining honesty in the marketplace, in
preventing fraud, deception, or collusion in the
competitive marketplace, and in making sure that
securities are traded, and therefore functions in fair
ways.

Upon this ground, Spitzer claimed jurisdiction
under both the “sovereign and quasi-sovereign
capacities as parens pairiae.” (113) In addition, the
state has jurisdiction under its antitrust law, the Martin
Act, which regulates white-collar crime, from both a
criminal and a civil point of view, and pursuant to
§63(12) of the New York Executive Law, which
explicitly and directly pertains to responsibititics and
jurisdiction of the Attorney General.

Section 63(12) of that act is cited, but the text is
not guoted, in the Complaint. Section 63(12) consists
of 15 numbered sections, and it is rather long.
Section 63(12), by itself alone, is not brief. It is,
however, very important. It reads as follows:

[The arttorney-general shall wlhenever a
person shall engage in repeated fraudulent or
illegal acts or otherwise demonstrate
persistent fraud or illegality in the carrying on,
conducting, or transaction of business, the
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attorney general may apply, in the name of the
people of the state of New York, to the
supreme court of the state of New York on
notice of five days, for an order enjoining the
continuance of such business activity or of any
fraudulent or iflegal acts, directing restitution
and damages and, in an appropriate case,
canceling any certificate filed under and by
virtue of. .. [what is now General Business Law
§130] or [§330] of the General Business Law,
and the court may award the relief applied for
or s0 much thereof as it may deem proper.
The word “fraud” or “fraudulent” as used
herein, shall include any device, scheme, or
artifice to defraud and any deception,
misrepresentation, concealment,
suppression, false pretense, false premise, or
unconscionable contract provisions. The
term “persistent fraud” or “illegality” as used
herein shall include continuance or carrving
on of any fraudulent or illegal act or conduct.
The term “repeated” as used herein shall
include repetition of any separate and distinct
fraudulert or illegal act, or conduct which
affects - more than one person [1] In
connection with such application, the
attorney general is authorized to take proof
and make determination of the relevant facts
and to issue subpoenas in accordance with
the civil practice law and rules. Such
authorization shall not abate or terminate by
reason of any action or proceeding brought
by the attorney general under this section.

Interestingly, the preceding statute is both procedur-
al, a source of jurisdiction, and substantive, the source
of a first cause of action. It provides for injunctions.
It provides for the termination of businesses. It
permits the Attorney General to obtain, by equitable
means, general orders of restitution to substaniial
classes, and equitable orders providing for the
payment of damages to potentially huge groups. We
shall return to the Executive Law §63 later.

Before going further, readers might wish to re-
read and then remember the definitions in §63(12).
The idea of fraud is quite broad, and does not, in its
very language, restrict itself to deliberate lying or even
to the actual assertions only. No doubt, upon this
ground, the Complaint in the Spitzer Suit states that

287



[NSURANCE LITIGATION

=y

New York is seeking “disgorgement, restitution,
damages including punitive damages, cross, and
equitable relief with respect to defendants’ fraudulent
anti-competitive and otherwise unlawful conduct.”
(113) Obviously, this sentence does not restrict the
idea of fraud to the narrow common law idea, and it
hints that more causes of action are coming, since §63
does not, on its face, authorize awards of punitive
damages.

The major “Factual Allegations” section of the
Complaint takes several parts. There are six (6) of
them, and they are named in the following quotes:

A, The structure of the insurance industry.
[1914-17]

B. Marsh falsely tells its clients that it is their
“advocate” and that its “guiding principle” is
at client’s best interest. [1% 18-25]

C. Marsh's “disclosure” of its contingent
commission agreements is false and
misleading. [17 26-28]

D. Marsh’s business plan has been to increase
its contingent commission income by
steering clients to favored insurance
companies. [1929-42]

E. Numerous large insurance companies have
participated in a bid-rigging scheme with
Marsh. [1143-66]

F. The Greenville County School Project.
[TN67-74]

Naturally, the “Factual Allegation” section is
followed by a section entitled “Conclusion” and then
a very brief set of cause of action statements. We
discuss these parts of the factual allegations using the
just listed capital letters.

A,

According to the Complaint, the insurance
industry consists of three components: insureds,
intermediaries (which are usually called “brokers” or -
“independent agents”),54 and insurers. Insureds pay
for the insurance—sometimes all at once, sometimes
through special loans, sometimes in phases (e.g.,
quarterly premiums). Some of it goes to the insurer.
Some of it goes o the intermediary. Customarily, the
insured pays the intermediary; the intermediary pays
itself and the insurer.

In addition, there are sometimes contingent
commissions. They come to the intermediary, not
from the insured, but from the insurer. Additionally,
intermediary-insurer agreements regarding contin-
gent fees work one of the following three ways: “(1)
how much business a broker’s clients place with the
insurance company; (2) how many of the broker’s
clients renew policies with the insurance company;
and (3) the profitabitity of the business placed by the
broker,” (116) Item #(3) on the quoted list, obviously,
has to do with loss history and how well the
intermediary can distinguish between high-loss
insureds and low-loss insureds.

Beginning in the 1990s, MarshMac called such
agreements “Placements Service Agreements (PSAs).”
When the public began scrutinizing these agree-
ments, MarshMac changed their name, and began
calling them “Market Service Agreements” (MSAs). 5
MarshMac contended that such agreements are not
in any way a payment for a specific transaction.
Instead, they relate to services that MarshMac
pravides to the insurance company. Unbeknownst to
MarshMac's clients, “the ‘services’ includes steering
businesses to complicit and profiting insurance
companies by, among other things, rigging bids and
fixing prices.” (118)

B.

MarshMac is a huge insurance intermediary
business. It operates in over 100 countries; it has
400+ offices in these countries; it employs

54, The word “intermediaries” is ours. It seems more descriptive than the other two words. See Douglas R. Richmond, Insurarice
Agent Broker Liability, 40 TORT TRIAL & INS. PRACTICE LJ.3-2# ff (2004).

55. We discussed those in a previous component essay. See supra n.3.
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approximately 42,000 workers. Tt claims to be a
“trusted advisor” of its clients. It claims to get its
clients the best available coverage. At least in
performing this function, Marsh acts as an “agent and
fiduciary for its clients.” (118) And in some instances
with customers, MarshMac circulates graphics
entitled “Client Loyalty Pyramid”; sometimes, it claims
to be a “trusted business pariner”: and it consistently
denies being “simply an insurance agent.” (119)

Although it is not disclosed, says the Complaint,
MarshMac receives extra high fees when it steers
business to favorite insurance companies, when it
obtains renewal with those companies, when it steers
more profitable business to participating insurers,
inchuding insureds involving only “small claims”, and
when the insureds pay higher premiums, “thereby
increasing both the volume and profitability of the
insured.” (120) “So,” concludes the Complaint,
“Marsh does not, as it contends always ‘consider the
client’s best interest.” Nor is Marsh truly its clients’
“disinterested ‘advocate’.” (121) The facts are quite
to the contrary, asserts the Complaint. MarshMac is
neither the business partner nor the advocate of the
insured. Instead, it is, as it were, cooperating with
favored insurers, Thus, when MarshMac asserts that
only its clients are the ones who have the authority to
make decisions on the terms and conditions in “an
insurance program,” it is making a misleading
statement. To be sure, in some sense, the customer
and potential insured can make “the final decision’
on the [insurance company] chosen to handie their
business.” At the same time, MarshMac is seeing to
it that the customer does not receive the information
it needs to make a sensible, rational, or even
reasonably informed decision. In the instances where
contingent commissions are at stake, MarshMac's
“client is making a misinformed ‘final decision” on
insurance coverage.” (123) MarshMac “frequently
designates a2 winner, and then solicitates inflated bids
from other insurance companies, who [sic] provides
such bids, knowing that later they themselves will
have a turn to get business without meaningful
competition.” {7123)

Moreover, MarshMac has asserted in various
contexts that to the extent it has contingency fee
arrangement, the people on its staff who work with
insureds and potential insureds do not know aboui
the system and hence, cannot be influenced by its
existence. According to the Spitzer Complaint, this
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claim is false. “[T]he information barrier that Marsh
describes simply does not exist. To the contrary,
steering business to contingent commission-paying
insurance companies is fundamental 1o Marsh’s
business plan.” (125)

C.

According to the Complaint, although Marsh
“disclosed the existence of contingent commission
agreements,” in recent vears, “it has consistently
concealed their true nature.” It claims that
contingency fees make the insurance market place
“more efficient and competitive, which, in turn,
benefits Marsh’s clients.” According to the Spitzer
Complaint, however, this claim is “iltusory.” There is
no genuine service here. (126) According to the
Complaint, MarshMac’s disclosure to its investors is
no better.

D.

MarshMac had profits of $§1.5 billion in 2003. Of
that, more than half derived from -contingent
commissions. According to the Complaint, they have
“little or no overhead,” and are therefore, “extremely
profitable.” (129) “This profitability is the result of
“careful planning.” In order to achieve this central
planning, MarshMac has had to change its organiza-
tion from a decentralized business to a “centralized
one.” (Y30) This has been done through a subsidiary
called “Marsh Global Broking.” It “oversaw policy
placement decisions in Marsh’s major business
lines[,]” and it was also, by the late 1990s “given
authority over all of Marsh’s contingent comrmission
agreements[,]” which it began centralizing on a
national basis, (132) In various internal memaoranda
circulated around MarshMac, Global Broking was
guite clear that contingent commissions were
extremely important and that they should be sought,
that they should not ever be ignored, locked out, or
refused, and that they should bhe recognized as
providing a “fantastic increase” in MarshMac
revenue.’ (135) MarshMac was so enthusiastic about
these contingent commissions, that it apparently
even threatened some insurance companies with
corporate death if they did not get involved
themselves in the contingent-commission game,
(137) Naturally, MarshMac employees were rewarded
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if they supported and contributed to the system and
punished if they did not. (138-41)

According to the Complaint, these kinds of
contingent commissions are profoundly troubling.
First, they undermine the allegiance the intermediary
says it has to its customers’ best interest. Second, it
increases the price premiums without the customer
reafizing why they are being increased. Obviously,
says the Complaint, “insurance carriers pass the cost
of contingent commissions directly on to the clients
in the form of higher premiums.” (142) Obviously,
under some circumstances, all of an insurance
company’s customers will suffer.  Upon other
occasions, insurers wilt draw separate lists and charge
the Marsh clients higher prices.

For similar reasons, Marsh’s disciosure to
investors is no better. (128) MarshMac's then CEO,
Jeffrey Greenburg, according to the Complaint,
publicly stated that they did not disclose the break-
down of their contingent commissions, since they are
simply part of the business plan.”’ Interestingly,
according to the Complaint, Greenburg has stated
that he has no interest in obtaining contingent
commissions, so Jong as the level of compensation
remains the same, “[t]he principal [principle] being
that we [te. MarshMac and its commissioned
employees] are going to he compensated for our
services.”

The Spitzer Complaint describes MarshMac as
“extremely profitable” (129) and characterizes both
the net income and the income from contingency fees
of MarshMac as being profits of “enormous size” and
of “careful planning.” (930) According to the
Complaint, the careful planning consisted of
MarshMac’s reconfiguring its insurance brokerage
business, centralizing power in an elite group,
creating lists of preferred insurance companies, at
least suggesting to agents that they use those
companies, and in reward{ing] those employees who
sold clients more insurance which involved contin-
gent commissions,

According to the Complaint, this was accom-

plished by Marsh Global Broking. It “oversaw policy
placement decisions in Marsh’s major business
lines[,]” and it was “given authority over all of Marsh’s
contingent commission agreements[.}” (132) There
were, of course, positive and negative sides of the
work of Global Broking. Those cooperating and
successful employees that maximized—or, at least,
increased-—contingent commissions were rewarded.
Those who did not cooperate were punished.
Companies that got involved in offering “helpful”
contingent commissions, were rewarded, Others
were threatened. The Complaint was highly critical
of MarshMac’s corrupt approach to contingent
commissions. First, it was flatly inconsistent with the
idea that MarshMac placed its customer’s bestinterest
first. It also increased the price of insurance, either
across the board or to those who agreed to pay the
inflated commissions. (142)

E.

More than half of MarshMac’s recent profits came
from contingent commissions. From a strictly
economic standpoint, without reference to honor-
able business practice, they are very attractive, since
they involve almost no overhead. (129) At the same
time, as just indicated, they do increase the price of
insurance. After all, some of the world’s largest
insurance companies have “paid hundreds of millions
of dollars for Marsh to steer business their way.” (143)
There is a system of providing quotes. There was a
code for how to describe the quotes.”® In any case,
significant insurers got involved in the coded system,
These included AIG, ACE, Hartford, and Munich-
American Risk Partners.

In the last case, perhaps following a program of
honesty, Munich disclosed the existence of Marsh-
Mac’s contingent commissions to a very significant
client, “Marsh was furious and chastised Munich.” A
senior vice-president at Munich, apologized to
Marsh[.]” (163) He described what his company had
done as “inappropriate behavior(,]"” and he affirmed

56. One wonders when reading these words whether the author could spell the word “fiduciary” correctly, much less grasp the

meaning of it.

57. Remember: Jeffrey is the son of Maurice who built AIG and who was just pushed out and the older brother of Evan, the current

head of ACE. There was a time they were all at AIG.

58. The coding system is mentioned obscurely in the Settlement Agreement.
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that Munich wouldn’t make that mistake again,
Apparently, in consequence, Global Broking asked
Munich for more services.

F,

As its final section on facts, the Spitzer Complaint
spells out a concrete cxample of the corrupt
placement of insurance through brokerage. It
involved a school district. As in many other sections,
the Complaint quotes emails, and the like, indicating
a substantial pattern of corrupt brokerage practices.
At feast some brokers, and at least some members of
senior management at the insurers, knew that the
practice they were engaged in was dishonest. Some
of them were profoundly dissatisfied. (166) Some of
them appeared not 10 have cared one way or the
other. (170-72)

Complaint: Causes of Action

The last nine (%) numbered paragraphs of the
Complaint set forth the causes of action. These have
already been listed: they are fraudulent business
practice, antitrust, securities fraud, unlawful securi-
ties arrangements, unjust enrichment, and common
law fraud. Not much is said about these theories in
the Complaint; perhaps a little more should be said
here. The two common-law theories are fairly
standard across many state jurisdictions so we shall
focus on New York statutory claims,>

Executive Law $63(12): Fraudulent Business
Practice. Paragraph 79 is the only pleading section
purporting to state this action. It is approximately
only three lines long. Its language is the following,
“The acts and practices alleged [in the Complaint]
constitute conduct. .. in repeated fraudulent or illegal
acts or otherwise demonstrated persistent fraud or
illegality in the carrying on, conducting on transaction

ISCRAGBLITIGATIOY

[sic] or a business.” This is expectedly the sort of
thing that violates §63(12) of the Executive Law. That
section has already been quoted herein at length.

Basically, §63(12) says that when a person engages
in repeated or persistent fraudulent or illegal acts, the
attorney-general may institute suit. One of the most
significant things about it is the definition of the term
“frand.” That term includes, “any device, scheme, ar
artifice to defraud and asy deception, misrepresenta-
tion, concealment, suppression, false pretense, false
premise, ot unconscionable contract provisions,”
Italics added. What is important about this is that the
concept of fraud is much broader than either the
commorn-law conception of fraud, which requires
krnowing misrepresentations and therefore deliber-
ate cheating, or the common linguistic usage of the
term “fraud” which is very much like the use of the
term “in the common law” In neither linguistic nor
the legal galaxies are mistakes, errors, foulups, or
negligence, as to assertions, automatically a type of
fraud. Anything, but. Thus, an attack under §63(12)
of the Executive Law, can be quite dramatic, Spitzer’s
activities as New York Attorney General has already
illustrated this.

Downmelly Act: Amtitrust Cause of Action. The
Donnelly Act currently consists of nine {9) sections of
the General Business Law. Most of them are
procedural; one of them is criminal; several have to
do with the powers of the attorney general; and one
pertains to substance, Ttis the first one in the group.
The substantive section is based upon the Sherman
Act,%Y although the statute is somewhat broader.! In
the Complaint in the Spitzer Suit, the Donnelly Act is
invoked both specifically and generally. It is alleged
that MarshMac, together with AIG, ACE, Hartford, and
others, conspired, at least between 2001 and 2004,
unreasonably to restrain trade and commerce. They
are said to have engaged in the following conspiracies,
among others:

59. See Sharp v. Kosmalski, 351 N.E.2d 721 (N.Y. 1976) (unjust enrichment) and Lama Holdings Co. v. Smith Barney, Inc., 668

N.E.2d 1370 (N.Y. 1996).

60. Intellective, Inc. v. Massachusetts Met. Life Ins, Co., 190 F.Supp. 2d 600 (5.D. N.Y. 2002), Both the Sherman Act and the Donnelly

Act authorize treble damages.

6l. See, Jacks Cookie Co., Inc. v. Du-Bro Foods, Inc., 546 N.Y.S. 809 (App. Div. 1989). See also, Electric Inspectors, Inc. v. Village
of East Hills, 320 F.3d 110 (2d Cir. 2003). Thus, constructions of the Sherman Act can be helpful in construing the Donnelly Act.
This is true in both state and federal courts. See, XLO Concrete Corp. v. Rivergate Corp., 597 N.Y.S. 2d 302 (App. Div. 1983) aff'd
634 N.E.2d 158 (N.Y. 1994). Arthe same time, the reach of the Donnelly Act is not restricted by the federal McCarran-Ferguson Act.
Opinion of New York Atorney-General 140 (1949). 1t is hard 10 imagine why anyone would have thought otherwise, even in general,
though the point is especizlly obvious in this case, as we shall see presently.
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(1) providing persons secking to purchase
primary insurance with collusive, fictitious, or
otherwise non-competitive bids or other
terms of sale; (2) allocating the opportunity
to sell, and the sale of, insurance to clients;
and (3) creating a scheme to pay Marsh to
implement the unlawful conspiracy. [180]

This activity drove up the price of insurance (181),
so that “Marsh’s Acts are (a) per se violation of the
Donnelly Act...{or, those| acts violate the Donnelly
Act under a rule of reason analysis.” (182). Notice
there is not specific allegation of monopolization.

The substantive portion of the statute, $340,
contains two significant provisions. Section 340.1
contains the first one. It declares, “to be against public
policy, illegal and void” “[e]very contract, agreement,
arrangement or condemnation whereby” either

competition or the free exercise of any activity
in the conduct of any business, trade or
commerce, or in the furnishing of any service
in this state may be restrained],]

or whereby there is a lawful interference

with the free exercise of any activity in the
conduct of any business, trade, or commerce,
or in the furnishing of any service in this
state[.]

Obviously, price-fixing, while not obviously monopo-
listic, and perhaps not even oligopolistic is an illegal
interference with better business.

Interestingly, as already hinted at, §340.2
specifically and explicitly indicates that §340.1 applies
to insurers, licensed intermediaries, licensed adjust-
ers, “and other persons and arganizations subject to
the provisions of the insurance law, to the extent not

regulated by provisions [already to be found in} the
insurance law[.]”62 Under §343, the artorney-general
may investigate potental violations of the Donnelly
Act and may require that a variety of information be
produced tohis office. The attorney-general hashuge
subpoena powers under §343. Under §342, the
attorney-general may bring antitrust action. The
attorney-gencral may seek infunctive corders and a
small excess sum. The attorney-general may also seek
additional civil penajnes under §342-a, and these civi
penalties are civil,%3

The Martin Act Causes of Action: Fraudulent
Business Practice.%* Martin Act violations are alleged
in hoth the Third Cause Action, which is said to be
about securities fraud, and in the Fourth Cause of
Action which is said to concern securities. With
respect to the former, the securities fraud case, Y84
states the acts and practices of MarshMac “involve the
use or employment of a fraud, deception, conceal-
ment, suppression, or false pretense, engaged in to
induce or promote to the issuance, distribution,
exchange, sale, negotiation or purchase within or
from this state of securities.” With respect to the
Fourth Cause of Action, the second invocation of the
Martin Act, 185 of the Complaint alleges that
MarshMac has “engaged in an artifice, agreement,
device or scheme to obtain money, profit or property
by a means prohibited by the Martin Act.

How could this possibly be? The Martin Actis a
securities act. It is not an insurance law. MarshMac
was engaged, according to the Spitzer Complaint, in
cheating prospective insureds when they bought
insurance, i.e., whén they bought insurance policies,
or—more technically—became parties to insurance
contracts. (Granted: the contracts were, at least,
somewhat standardized.)

Hence, the pleading is a puzzle! The Martin Act,
is a statute with more than just a few short sections.
Many of them have nothing to do with anything at

62. Section 340.2 does not apply to certain aspects of the insurance industry, such as parts of marine insurance and marine reinsur-

ance.

63. The attomey-general may also bring antitrust actions on: behalf of the public authorities pursuant to §342-b. It should be re-
membered that in the Complaint, Spitzer alleged that MarshMac cheated the school district in another jurisdiction in the purchase
of insurance. Obviously, if this same sort of thing happened to public entities in New York, Spitzer could pursue that under §342-

b. He may have been hinting in the Complaint.

64. The Martin Act is part of the General Business Law of New York, which is in turn Chapter 20 of the Consolidated Laws. To be
somewhat more precise, the Martin Act is Article 23-A, and it is entitled, “Fraudulent Practices In Respect.To Stocks, Bonds and Other

Securities.”
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issue in a case like this one. Many of the sections, for
example, pertain to real estate syndications and
various forms of real estate transactions. The first
section, §352.11s, for our purposes, an impaortant one,
as is §353,

Martin Act: Some Content. Section 352 pertains
to investigations by the New York Attorney-General.
It explicitly concerns securities and certain kinds of
commaodities. The only kinds of commodities
involved are those which are sold on any exchange in
the United States. (In general, of course, food-stuffs
themselves—one type of commodity—are not
actually bought-and-sold on the exchanges, as they
are in retail and wholesale grocery stores. However,
rights to obtain such food-stuffs at a future date, or
rights to deliver them, at a future date, are bought and
sold.) Food-stuffs are somewhat concrete material
objects. Many types of commodities are solid objects,
even peas. Commodities resembling securities are
abstract and immaterial, except for the pieces of paper
which state, express, or evidence them. The kinds of
securities which the New York statutes have in mind
are the usual ones: stocks, bonds, notes, evidence of
interest in or on indebtednesses, or other securities,
including certain kinds of options, calls, and some
kinds of foreign currency orders. This shall be
obvious presently, these details are important here,

The Martin Act permits the New York Attorney-
General to investigate certain kinds of things, and to
bring certain kinds of action. The following are the
ranges of activities covered by §352:

*attempts to obtain money or property by
means of fraud and “false pretence,
representation, or promise;”

or pretended
securities or

ethe “use of “fictitious
purchases or sales of
commodities;”

*the employment of “any deception,
misrepresentation, concealment,
suppression, fraud, false pretense or false
promise” which is about to happen;

*the engagement in (whether past, present,
or in the near future) “any practice or
transaction or course of business relating to
the purchase, exchange, investment advice or

i
pEt S
s &

sale of securities or commodities which is
fraudulent or in violation of law and which has
operated or which were (0 operate as a fraud
upon the purchaser;”

* deals which would violate other sections of
the Martin Act, “any one or all of which
devices, schemes, artifices, fictitious or
pretended purchases, or sales of securities or
commodities, deceptions,
misrepresentations, concealments,
suppressions, frauds, false pretenses, false
promises, practices, transactions and courses
of business™; and

What is extremely important to notice about §352 is
that false representations, even if they are unintended
and even if they result merely from negligence, can
be classified as a species of fraud. Scienter is not
necessary to trigger the statute. Something can be
classified as fraudulent, if the Attorney-General sees,
understands, or conceptualizes from business activity
that it is fraudulent, in this broad sense, or if the
Attorney-General:

believes it to be in the public interest that an
investigation be made, he may in his
discretion either require or permit such
person, partnership, corporation, company,
trust or association, or any agent or employee
thereof to file with him a statement in writing
under oath or otherwise as to all the facts and
circumstances concerning the subject matter
which he believes it is to the public interest to
investigate, and for that purpose may
prescribe forms upon which such statements
shall be made.

The attorney-general “may make such special and
independent investigations as he may deem
necessary in connection with the matter.”

Section 352.2 prescribes that the attorney-general
is “empowered to subpoena witnesses and to require
the production of any books or papers which he
deems relevant or material to the inquiry. “Section
352-¢, which is entitled “Prohibitive Acts Constituting
Misdemeanors; Felony,” lists many of the activities set
forth in §352 as crimes—some felonies, some
misdemeanors. They could each be prosecuted
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separately.  Section 352-¢, when taken with §353,
impliedly authorizes a huge range of civil actions to
be brought by the Attorney-General.

Section 353 is entitled “Action By Attorney-
General.” Section 353.1 provides that the Attorney-
General may bring civil actions for what he
determines, find, and/or takes to be violations of §352.
In such actions the Attorney-General may seek the
following:

To enjoin  such person, partnership,
corporation, company, trust or association
and such other person or persons from
continuing such fraudulent practices or
engaging therein or doing any act or acts in
furtherance thereof or..., he may include in
such action an  application to enjoin
permanently such person.

in the process of obtaining temporary and permanent
injunctions, §353 confers upon the Attorney-General
additional rights. Section 353.3 creates a right o
recover money. Here is the text of that statute:

Upon a showing by the attorney-general that
a frauduient practice as defined by this article
has occurred, he may include in an action
under this article an application to direct
restitution of any moneys or property
obtained directly or indirectly by any such
fraudulent practice.

Remember that the idea of fraudulent activity is
defined very, very broadly in §352.1.

Martin Act-Implication? The Martin Act is
primarily a statute governing New York securities law
and is not a recognized part of New York insurance
law. This is not how it is conceived. Generally

speaking, New York courts have recognized that it is
principally an act pertaining to the sale of securities
and commodities, that its “primary purpose” is to
enable the Attorney General to enjoin defendants
from fraudulent activities and to effect the
sequestration of property involved in fraudulent
schemes.”> Of course, as of now, §353 of the Martin
Act also authorizes suits for money to be turned over
somehow to those who have been defrauded from
those violating the securities and commodities laws
of the State of New York.

It has been suggested that for many years, there
has been an “unspoken gentleman’s agreement
[binding] the moneymen of Wall Street and the New
York attorney-general’s office. The AG got to use an
astonishingly powerful state securities law entitled
the Martin Act, but not against the big boys.
Acceptable targets through the years included shady
pharmacists, Ponzi schemes,® and peddlers of
fraudulent Salvador Dali lithographs.”67 Spitzer has
transformed the use of the Martin Act. In 2002, he
“took the Martin Act, the securities legislation that is
the legal equivalent King Arthur’s Excalibur, and
plunged it into the guts of Merrill Lynch. Then he took
his saber to Salomon Smith Barney[,]” drove it deep
and thereafter turned upon others. According to the
point of view of the Attorney-General, the beauty of
the Martin Act, is that you can attack fraud without
having to prove fraud. His view accords with some of
the language, at least, and it is not inconsistent with
any of it. The prosecutor “doesn’t have to prove that
the defendant intended to defraud anyone,” or that
anyone actually was intentionally cheated. Interest-
ingly, when a Martin Act prosecution is over, trial
lawvyers for potential plaintiffs can gain access to the
hoards of documents that the [action] of the AG has
brought to the surface. The repercussions of this use
of the Act are enormous. It is not necessary 1o prove
the lying. According to one, 2 New York lawyer from

65. People of New York v. Bunge Corp. v. Lefkowitz, 215 N.E.2d 20 {N.Y. 1969).

66. This footnote was not in the original quote It is our addition. For a recent account of this general idea, see, Mitchell Zuckoff,
PoNzI's Scheme: THE TRUE STORY OF A FINANCIAL LEGEND (2005). The author is a professor of journalism at Boston University. The
name “Ponzi” is “synonymous ‘swindle.”™ “It is also used to refer to “a variety of brazen, gargantuan sip-offs[.]" In fact, in the histor-
ical context, the term “applies only to swindles of a certain kind, longer than a one-shot deal, but inherently limited in duration, in
which people are promised windfzli profits from can’t-miss-investments-to be paid, when they are paid at all, only out of money
collected from subsequent dopes and dupes.” David Margolick, His Nawme Is Scheme, NEw YORK TIMES BOOK REVIEW 19 (April 10,

2005).

67. Nicholas Thompson, The Sword of Spitzer, LEGAL AFFAIRS 50 (May/June 2004). (Thesis: Spitzer has transformed the use of the

Martin Act.)
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a major firm, the Martin Act s “the legal equivalent of
a weapon of mass destruction.” The damage that can
be done under the statute is unlimited.”%®

So, what is the Martin Act doing as two causes of
action in the Spitzer Suit?® Tt is a securities statute.
Commentators upon relationships between securi-
ties law and insurance policies or contracts industry
have been unclear on this point.”’ The Factual
Allegations in the Spitzer Complaint said almost
nothing about the clear foundations of the Martin Act.
Further, insurance policies are not securities, at least
when they really are insurance policies. Possibly, they
could be thought of mare as some sort of commaodity,
or rather like the right to receive (at a specific current
price), at a later date 100 barrels of wheat from a
particular person, after having already agreed to
purchase and paid for at that given price. Even that
analogy is doubtful, however.

Our hypothesis—and it is only a conjecture~-as
to what was really going on here is this: the price of
MarshMac’s stock has declined dramatically since the
filing of the Spitzer Suit. The Attorney General
antecedently suspected or expected this event would
happen. He thought it would happen not because
some suit was filed, but because the suit was dramatic,
contained truth after truth, and indicated a
fundamental dishonesty involved in big time
insurance high brokerage. Thus, a publicly held
company is involved in a series of fraudulent
transactions and that activity has badly injured the
price of its stock. I our conjecture is right, MarshMac
and lawyers for MarshMac had to recognize almost
immediately that huge securities problems were
leaping into existence with the filing of the Spitzer
Suit. If so, then naturally, it would be a good idea to
make the suit go away as soon as possible.

68. Id.
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Of course, if our conjecture is correct, one could
argue that disreputable insurance brokerage arrange-
ments are not themselves securities actions, unlike
some others. But if those dishonest brokerage
transactions have injured the price of the securities, a
valid Martin Act lawsuit might still exist. Of course,
this issue could end up in the New York Court of
Appezls, but that would take a number of years; it
would lead to huge and protracted scandals; it would
provide a foundation for numercus criminat
convictions; and it might destroy the company. These
practical and economic events might happen even if
the fundamental Martin Act legal theory proved to be
unworkable, erroneous, or just plain wrong.

Immediate Consequences

The Complaint in the Spitzer Suit was filed
October 14, 2004. The case was settled on January 30,
2005, a little over three months—about 14 weeks
later—Ilater. A good deal happened during this short
period of time. MarshMac stock declined by forty
percent (40%). MarshMac lost customers. It has
suspended nine (9) or so executives. Executives left
it. It has lost sales people. One of its people was
convicted of crimes, as have others. Possibly more
convictions will come. About three thousand (3,000)
people have been laid off. New private citizen suits
were instituted.”).  Almost certainly there will be
more, and not just against MarshMac The insurance
indusiry exploded into an uproar, though British sales
people have been said not to be participating,’
MarshMac brokers have left that firm for even much
smaller outfits, For example, in early January, several
D&O brokers went to Beecher Carfson Holdings, Inc.,
to start a2 new “Executive Liability Brokerage
Section.””?

(9. Martin Act violations are not always identical to one cause of action. In Bunge Corp., Attorney General Lefkowitz, and his sub-
ordinate, Samuel A. Hirshowitz bronght twelve causes of action under the Martin Act. Bunge Corp. supra note 63, 250 N.E 2d at 206.
70. See, Renae M. Jones, Dynamic Federalism: Competition, Cooperation and Securities Enforcement, 11 CONN.INS.LJ. 107 (2004-
03).

71. For example, there is Feder v. Marsh & Mclennan [plus individuals], No. __ (SD.NY,, October 16, 2004). The Feder case
draws on the Spifzer case to a considerable degree. It is a class action at its beginning. As another example, see Kimball v. Marsh
& Mclennan [plus other companies], No. H-05-0514 (S.D. Tex, Feb. 16, 2005). The Kimball case focuses on health insurance
through school districts. It, too, seeks to be a class action. Causes of Action include the Texas Free Enterprise Act, the Texas De-
ceptive Trade Practices Act, Art. 21.21 of the Insurance Code, RICO, RICO conspiracy, breach of fiduciary duties, poor (and hence
actionable) accounting as z result of the fiduciary breach of contract, unjust enrichments, fee disgorgement, fraudulent conceal-
ment causing the tolling of statutes of limitation.

72, If there had not been an uproar, the industry would have plunged into a poor state,
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At approximately the time of the filing of the
Spitzer Suit, three insurance executives entered pleas.
Two were from AIG, and one was from ACE.
Subsequently, two more pleaded guilty. These were
underwriters from Zurich American. The pleas were
not terribly serious charges, and those who have
pleaded are expected to testify as other cases
clevelop.74 In January, two more pleaded guilty. One
was a senior vice president at MarshMac. He admitted
that he requested fake bids from insurers,” including,
AlG, ACE, Zurich American, and St. Paul-Travelers, “in
an effort to rig bids for commercial insurance.””” That
brought the number of guilty pleas to five. The senior
vice president from MarshMac who pleaded guilty
faced a maximum of 16 months in prison.76

Employment relations have changed, MarshMac
suspended some of its people. “Bvery major
executive identified as playing a role in the scandal has
been suspended.”’’ Several executives from
MarshMac departed after the Spitzer Suit was filed. In
some cities, such as Nashville, Tennessee, the bailout
was substantial. An impressive number went to
Willis.”®

Other governmental entities are attacking.
Connecticut, for example, filed a lawsuit against hoth
Marsh and Aon.” So did others.®” The Connecticut
suit was described as “ominous for the indusiry. One
securities analyst who works on problems in the
insurance industry, remarked this: ‘The really bad
news is that its accusation in the new line of coverage

and suggests that we may see a series of cases against
brokers and insurance companies, maybe a lot more
than we first thought.””5!

The SEC has gotten into the act. It has been
examining AIG for some time. That will be discussed
later in a separate article. It is also again examining
MarshMac in great detail. 3 We have already discussed
this to some degree in previous essays. There has
been some indication that MarshMac may need to sell
companies which the FCC has been examining, this
includes, MMC Capital Investments.®  Several
agencies have also expressed substantial doubt about
the extent to which insurers are investing in and even
sponsoring insurance companics, particularly small
newones. Itseems that MarshMac “has invested more
than $1.7 billion and more than 30 companies offering
insurance, reinsurance, and claims administration
since 1985.”84

Not only has Marsh lost brokers, it has lost
business independently of brokers. This includes
such large companies as Wyeth Laboratories, Lid. &
United Technologies Corporation which have left to
some degree, and have started using Willis, Some
other companies have left entirely. Fortune Brands,
Inc., for example, has announced that it has “severed
ties with Marsh after learning it was a victim of price-
rigging.” This company moved to Willis as well
Other companies have put their Marsh accounts up
for bid among various competitors. That process has
probably only begun. There is substantial concern

73. lan McDonzld, Marsh Can Do $600 Million, But Apologize? NY. TimEs C1 (Jan. 14, 2005). Douglas McLeod, Beecker Carlson
Puts itself Ore Map Inn DGO Market, BUSINESS INSURANCE 1 (January 10, 2005).

74. Daniel Hays, Two More Insurer Execs Plead Out In Spitzer Probe, NATIONAL UNDERWRITER 9 (November 22, 2004).

75. Jenny Anderson, Marsh Executive Admits Guilt In Bid Case, NEW YORK TIMES, C4 (January 7, 2005).

76. Marsh Exec Pleads Guilty To Charges, USA TODAY Bl (January 7, 2003).

77. Kurt Eichenwald, Marsh Waited Far Too Long Before Starting 2 Minute Drill, NEw YORK TivEs C1 (October 22, 2004). The ge-
nius-level author of this article just finished what will become the major book on Enron. It is entitled, CONSPIRACY OF FOOLS (2005).
Eichenwald has written for THE NEW YORK TIMES for nearly eighteen years. He has won the George Polk Award for Excellence in
Journalism twice, and he was a finalist for the Pulitzer Prize in 2000. We cite him later in this essay on another matter. We bet his
new book wins a 2005 Pulitzer Prize. It’s wonderful.

78. Douglas McLeod, Marsh’s Pain Is Rivals’ Gain, BUSINESS INSURANCE, 1 (November 29, 2004).

79. Joseph B. Treaster, Connecticut Suit Says Marsh And Insurer Misled State, NEW YORK TIMES Bl (January 22, 2005). It will be
discussed in a subseguent essay.

80. Seen. 7 above. The Ohio case resembles the investor case against Enron.

81. Id at B4 See, Sally Roberts, Connecticitt sues Marsh, ACE, BUSINESS INSURANCE 1 (January 24, 2004).

82. Joseph B. Treaster, SEC Looks at Marsh & Mclennan Partnerships, NEwW YORK TIMES C1 (December 23, 2004).

83. Theo Francis and lan McDonald, Marsh May Sell A Unit That Drew SEC’s Interest, WaLL STREET JOURNAL 86 (January 20, 2005).
84. Eichenwald, supra note 78 at C10.

85. Some Marsh Clients Move Part Of Insurance Business To Wiliis, CNN MONEgY (January 24, 2005). (MONEY.CNN.COM).
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about impact that the Spitzer Suit will have on the
insurance brokerage industry,. Huge majorities
believe. that all brokers will now be required to
disclose details about fees8% Some are concerned
that this will produce competition and drive smaller
hrokerage agencies out of business.®’ The National
Association of Insurance Commissioners, 2 body of
those holding state office, immediately proposed a
“tough addition to the PRODUCER MODEL [LICENSING]
Act prompted by the ongoing investigation into
alleged bid-rigging and contingency fee abuse[.]” The
new provisions would require disclosure.®® Naturally,
substantial reaction was expected art the time and—in
fact—occurred.

Not all of the comments have been critical of the
industry. In England, a law firm studied the matter
and asserted that Marsh Led., the UK business was not
involved in kick backs or bid-rigging.8’ Even in the
United States, some of the reactions in parts of the
insurance industry have been negative, so far as
Spitzer is concerned. One writer described the
Spitzer suit as a “campaign against the insurance
industry” and went on to state that Spitzer’s
outrageous comments comparing the industry to
organized crime are consistent with” his campaigning
for Governor.?® This author suggests that contingent
commissions actually encourage price competition,
something which has been fairly inconsistent-says
the author-with state regulatory standardization.

To some degree, the critique of Spitzer is a
continuing—though only occasional—saga. Recent-
ly, CHIEF EXECUTIVE MAGAZINE called for Spitzer's
resignation because of apparent conflicts of interest.
The author of the accusation has stated that Spitzer
has “hi-jacked the legal system” and stated in the WALL
STREET JOURNAL opinion piece, that, although Spitzer

Fraga

“started prosecuting excesses in the financial market,
he was tough—-minded but fair, However, over time,
it has become less clear that he is pursuing justice[.]”
That author is particularly critical of what he
characterizes as an attack on the Greenberg family.
Spitzer’s reply is, at least blunt, and perhaps even
savage. “As a business journalist, William J. Holstein|[,
the author of the critique of Spitzer,] should be a
proponent of the highest standards of corporate
ethics[.] Instead, he is defending what appears to be
clear misconduct by management and attacking those
who are trying to stop it.”?

The Settlement

It was clear early on that MarshMac and Spitzer
would settle cuickly. For one thing, an old lawyer-
friend and early AG co-worker of Spitzer was put in
charge. This is Michael G. Cherkasky, the formerhead
of Kroll, the securities agency which MarshMac
bought not long ago. MarshMac took a huge stock
market loss after suit was filed; the company “reeled”
for weeks; Cherkasky tried to settle early.®?

In the end MarshMac did apologize, even though
it wanted to avoid it, and it paid way, way, way more
than $600 million. Perhaps it got to temper, ie.,
obscure the apology a bit. Perhaps there is a secretin
the deal.” In any case, here’s the Agreement.

The settlement document itself is fourteen pages
long, plus signature pages, plus several exhibits. The
settlement document is entitled, ‘Agreement Be-
tween the Attorney General of the State of New York
and the Superintendent of Insurance of the State of
New York, and Marsh & McLennan Companies, Inc.,,
Marsh Inc. and their subsidiaries and affiliates
(collectively ‘Marsh”) dated January 30, 2005.”
{(“Settlement Agreemeni™ It consists of several

86. See Mark E. Ruquet, Brokers Fear Fallout From Spitzer’s Fee Probe, 108 NATIONAL UNDERWRITER 10(December 20-27, 2004) See
Rupal Parekh, Spitzer Probed Boosts Transparency Of Placements, BUSINESS INSURANCE 22 (Novernber 29, 2004).

§7. Id.

88. Arthur D. Postal, NAIC Prowmotes Broker Disclosure Model Law, 108 NATIONAL UNDERWRITER 8 (November 22, 2004).
89. Andrew Cave, Marsh Cleared Of Allegations O Kickbacks, www. money.telegraph.co.uk (December 6, 2004).

90. Charles M. Chamness, Dor 't Let Broker Probe Hinder Needed Reform, 108 NATIONAL UNDERWRITER 34 (December 20-27, 2004).
(The author appears to be an official from the National Association of Murual Insurance Companies.).

91. www.newsday.com {Recovered April 19, 2005).
92. See McDonald, supra n.74 at C10.

93. To be sure, the settlement was headline news. Judy Greenwald, Marsh Settles Vp, 39 BUSINESS INSURANCE 1,29 (February 7, 2005).
See Mark E. Ruquet, Marsb-Spitzer Settlernent Struck, But MMC Woes Not Quer Yet, 109 NATIONAL UNDERWRITER §-7 (February 7,

2005).
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sections. It begins with a series of “Whereas, Clauses”
and these are followed by sections entitled as follows:

* Monetary Relief

* Business Reforms (with several subsections)
* Monitoring Compliance and Reporting

* Cooperation with the Superintendent
*Cooperation with the Attorney General

* Other Provisions.

It ends with the signatures. Each of these sections will
be discussed separately.

Whereas Clauses. There are ten (10) paragraphs
unnumbered that begin with the word “Whereas,”
and there is one that begins with the words, “Now
Therefore.”

In the first “Whereas Clause”, it simply refers to
the filing of the suit. A later such clause very briefly
describes the themes of the Spitzer Suit. The second
clause refers to the fact that the New York
Superintendent of Insurance issued a Gitation against
MarshMac on October 21, 2004, and then an
Amended Citation on QOctober 25, 2004, (Apparently,
only the Amended Citation matters here. It will be
discussed presently.)

The fourth “Whereas Clause” states that
MarshMac has cooperated with both the Attorney
General and the Superintendent, while the fifth
clause goes on o indicate that the Settlement
Agreement would provide the basis for a number of
business reforms and to govern important conduct of
MarshMac employees.

The remainder of the “Whereas Clauses” concern
procedural matters. In particular, the settlement is
“solely for the purpose of resolving the Complaint and
the Amended Citation, and is not intended to be used
for any other purpose.” In addition, MarshMac is not
“admitting or denying anything” contained in cither
of those documents, and no finding has been made
by any court with respect to any of the allegations and
claims contained in the Complaint or the Amended
Citation.

Immediately following the ten “Whereas Clauses”,
there is an announcement that MarshMac has
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executed a Statement of Apology. It is an exhibit,
attached as Exhibit 1 to the Agreement. The
statement reads as follows:

MARSH INC. WOULD LIKE TO TAKE THIS
OPPORTUNITY TO APOLOGIZE FOR THE
CONDUCT THAT LED TO THE ACTIONS
FILED BY THE NEWYORK STATE ATTORNEY
GENERAL AND SUPERINTENDENT OF
INSURANCE. THE RECENT ADMISSIONS BY
FORMER EMPLOYEES OF MARSH AND
OTHER COMPANIES HAVE MADE CLEAR
THAT CERTAIN MARSH EMPLOYEES
UNILAWFULLY DECEIVED THEIR
CUSTOMERS. SUCH CONDUCT WAS
SHAMEFUL, AT ODDS WITH MARSH'S
STATED POLICIES AND CONTRARY TO THE
VALUES OF MARSH’S TENS OF THOUSANDS
OF OTHER EMPLOYEES.

IN RESPONSE, WE HAVE TAKEN PROMPT,
CORRECTIVE ACTION AND IMPLEMENTED
A SERIES OF BUSINESS AND CORPORATE
GOVERNANCE REFCRMS. THE EMPLOYEES
OF MARCH INC. ASK OUR CLIENTS AND
OTHERS TO ALLOW US THE OPPORTUNITY
TO REGAIN THEIR TRUST.

This “apology” is a brilliant piece of legalistic prose
work, of course, and the use of the word “shameful”
is particularly significant. A more radical view—a view
which will no doubt become a source of humor
sooner or later—is that MarshMac is apologizing for
the conduct of Spitzer and the Superintendent, and
not really for its own self.

On the other hand, there is something troubling
about the statement. It makes it sound as though
deviant employees created the problems named by
the Spitzer Suit as opposed to the company itself. If
the claims in the Complaint are true, a component of
MarshMac itself deviated from the honest and
honorable practice and established policies encour-
aging shameful conduct. To be sure, the newly
formulated policies may have conflicted with the
older and more honorable policies, and they
generated shameful conduct. One would not be
surprised to see the language of this “apology”
utilized to defend the company in subsequent years;
however, as public memory fades as to what



happened, the company will be able to divorce itself
from responsibility for what happened. We turn soon
to the separate sections of the Settlement Agreement
after a digressionary discussion.

Necessary Digression: The Amended Citation

Little discussed in the news media, and it is not
spelled outin detail in the Settlement Agreement, but
something which is settled, out of the Spitzer Suit, is
the Amended Citation filed by the State of New
Insurance Department on October 25, 2004.%* Init,
various MarshMac entities (including what appear 1o
be state licensed entities in Alaska, Connecticut,
Massachusetts, Michigan, Nevada, Chio, Pennsylva-
nia, Texas, and Hlinois) are cited to appear a shade
shaort of a month after the Amended Citation was filed
and “show cause why all licenses issued to you by this
Department should not be suspended or revoked,
and all pending applications for licensure or renewal
thereof denied{.]” In addition, the Respondents are
required to show cause why they should not be
assessed civil penalties pursuant to §2127 of the New
York Insurance Code, why a report should not be
issued pursuant to §2405 charging the entities with
“determined violations,” and “why such other
punitive, remedial or preventive action as may be
authorized by law, including restitution of all
commissions and fees improperly received. .., should
not be imposed|.}”

Statutory Background Section 2405 is a very
significant statute, but it is somewhat confusing. We
begin with §2402, which contains relevant definitions.
Section 2402 (b) defines the phrase “define violation,”

and the definition lists twenty-five (or so) different
sections of applicable law, Section 2402 (c) defines
the phrase “determined violation.” It “means any
unfair method of competition or any unfair or
deceptive act or practice, which is not a defined
violation but is determined by the superintendent
pursuant to [§2405] of this article to be such method,
act or practice.” Of course, in the Amended Citation,
the superintendent precisely invokes §2405. Section
2405 (a) states as follows, in part:

Whenever the superintendent has reason to
believe that a person has committed or is
committing a defined violation or has been
engaged in or is engaging in any method of
competition, or any act or practice, which
could become a determined violation and
that a proceeding thereon would be in the
interest of the public, he shall serve upon the
person in the manner provided by [§303} of
this chapter, the statement of the charges and
notice of a hearing....[Italics added.]

The term “person” is also defined in §2402(a). It
includes both individuals and legal entities subject to
New York statutory insurance law, plus “any reciprocal
exchange or Lloyds insurer.” There are two other
lettered subsections in §2405. They are purely
procedural. It is extremely imporiant to notice that
§2405 and §2402(b) give the Superintendent of
Insurance enormous discretion in c¢ivilly prosecuting,
as it were, insurers, insurance intermediaries, and
related others. Another word will be said about this

94. Inre Marsh & McLennan Companies, Inc., et al, No. 2004-0123-C (October 25, 2004). It is unknown how close and cooperative
the Attorney-General and the Superintendent of Insurance really are. Immediately upon Spitzer’s filing the lawsuit, the Superinten-
dent, Gregory V. Serio, issued a press release indicating that his office had been working on the problem for some time. The remarks
he issued on October 14, 2004, contain at least one rather strange remark. “Perhaps the most disturbing aspect of our findings is
thaz these crimes and improper actions harmed so-called ‘sophisticated insureds,’ large insureds that seemingly do not need all the
protections that strong state regulation provides.... [W]e now know that even the most sophisticated insureds, large and small, can
be fleeced, and all insureds who buy insurance need to be vigilant that their brokers and agents are acting appropriately.”
www.ins.stare.ny.us/P0410141. We would have thought it was far more disturbing for the poor to be ripped off than the large and
presumably well to do. We would have thoughr that laws should be in place so that people didn’t have to be vigilanr when they
deal with their brokers. Superintendent Serio spoke to the New York State Assembly Standing Committee on Insurance on January
7, 2005. He virtally opened with the following remark: “The events of the last few months have cast a dark shadow over the insur-
ance industry.” He slams intermediaries for ignoring the principle of uberrimae fidef (utmost good faith), and he goes on to stand
with Spitzer and to describe the history of the involvement of his own agency in trying to deal with contingency commissions. Ob-
viously, he tries to make the reaction of his own agency look favorable. One wonders. Serio served as Superintendent from May
2001 wntil quite recently. He is replaced by Howard D. Milis, also appointed by Governor Pataki. Mills is currently the Acting Super-
intendent. He was elected to the Assemble in 1998, where he is currently Deputy Minority Leader and where he sits on the Insurance
Comsnittee, among others. Mills ran against Schumer for the U.S. Senate in 1994. Mills is alsc involved in the Myles Financial Services
Group in Florida, New York, where he is a public refations officer, among other things.
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presently.

The introductory section of the Amended
Citation also refers to an alternative approach the
superintendent might use. Itis §2127(a), and it reads
as follows:

The superintendent, in lieu of revoking or
suspending the license of a licensee in
accordance with the provisions of this article,
may in one proceeding by order, require the
licensee to pay the people of this state a
penalty in a4 sum not exceeding five hundred
dollars [$500.00] for each offense, and a
penalty in a sum not exceeding twenty-five
hundred dollars [$2,500.00} in the aggregate
for all offense.

Under §2127(b) if the licensee does not pay, the New
York license may be revoked. The penalty specified
under §2127(a) can be quite large. The $2.500.00

figure is not a limit on the number of $500.00

penalties. They can add up into the millions”

Obviously, given the restitution MarshMac has had to
pay, if the superintendent piled $500.00 per breach
penalties on tap of that, there would be an assessment
of a staggering amount, even without the additional
miniscule §2,500.00.

The Superintendent’s Pleading. There are three
charges in the Amended Citation. According to
Charge I, the “Respondents have used fraudulent,
coercive, and/or dishonest practices, and have
demonstrated untrustworthiness” and have thereby
violated §2110(a)(4) of the New York Insurance Code.
It is stated that the facts supporting this contention
are to be found in the Spitzer Suit, which is said to be
attached to the Amended Citation. Charge I in 12
generally summarizes and invokes the claims in the
Spitzer Suit.

Section 2110 of the New York insurance statutes
entitied, “Revocation or Suspension of License of
Insurance Producer, Insurance Consultant or Adjust-
er.” Section 2110 is part of Article 21, which is entitled,

“Agents, Brokers, Adjusters, Consultants and Interme-
diaries.” Section 2110(a)(4) contains three subsec-
tions, two of which are important. Subsection A
authorizes the Superintendent to revoke or suspend
licenses when the licensee has “used fraudulent,
coercive or dishonest practices;” and Subsection (C)
permits the Superintendent to do the same thing
when the licensee has “demonstrated unworthi-
ness[.] Subsection (D) permits Superintendent to
evoke or suspend licenses when the licensee has
“demonstrated financial irresponsibility in  the
conduct of business in this state or elsewhere].]
Perhaps contingent commissions are a demonstration
of “financial irresponsibility,” perhaps not. In
connection with Subsections (4), (C) and (D), the
Superintendent could also refuse to renew a license.
That fact hardly seems relevant here.

Charge II states that the Respondents in the
Amended Citation have violated §340 of the General
Business Law of New York State. Nothing further is
stated. Section 340 of the General Business Law is the
Donnelly Act, which we have already discussed.
Charge II is clearly derivative of the Spitzer Suit,
perhaps wholly.

Charge II states that the Respondents have
engaged in determined violations within the meaning
of §2402(c) of the state Insurance Law. In particular,
MarshMac entities are alleged to have engaged in
“unfair method[s] of competition or [some] unfair or
deceptive act or practice, which is not a defined
viclation but [which] is determined by the
superintendent pursuant to §2405 of this article to be
such method, act or practice.” We have already
discussed the content of §2402(c). Obviously, the
Superintendent is pursuing his right to determine, as
it were, “full steam ahead.”

Clearly, the allegations and statutory invocations
to be found in the Amended Citations were extremely
threatening to MarshMac. From the point of view of
future business, it may be as independently
threatening as the content of the Spitzer Suit. If
MarshMac’s senior (i.e., principal) entities and junior
(i.e., subsidiary) entities all lost their New York

95. Montuori v. Cochran, 557 N.Y. 8.2d 313 (App.Div. 1990), appeal dismissed 559 NE.2d 1288 {1991)($3.2 million in restitution
plus $2,500.00 in civil penalties was not disproportionate since there were 759 offenses.) InJobn Patero, nc. v. Curiale, 668 N.E.2d
395 (N.Y. 1996), the highest court in New York state found that no abuse of discretion when the superintendent impoesed a $45 per
violation fine on an insurance broker for bars and restaurants for each of 1,497 violations. The regulation barred using an excess
line broker to procure relevant claims-made liquor liability policies from unauthorized insurers.
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licenses, disaster would follow quickly.

The Amended Citation contains various other
jurisdictional and procedural paragraphs. They need
not concern us. We now return to the Settlement
Agreement. The necessary digression is over.

The Settlement Agreement: Again

Monetary Relief Section. MarshMac agrees to pay
$850,000,000 into a fund. It is entitled the “Fund”.
The payments are to be made annually over a four
year period {11) Marsh’s first payment to the Fund is
to be $255,000,000. It is to be paid on or before June
1, 2005. The second payment of $255,000,000 is to be
paid on or before June 1, 2006, The third payment is
in the amount of $170,000.000 and it is to be paid on
or before June 1, 2007. The fourth payment is in the
amount of $170,000,000 and is to be paid on or before
June 1, 2008. (%5)

Marsh will make proportionate payments to
“participating policyholders” who have agreed to
participate in the Settlement Agreement and were
charged before the Suit was filed. All amounts are to
be paid from the Fund. (16) It looks like several
payments may be made to each “participating
policyholder.”

Curiously, the Settlement Agreement nowhere
indicates how the Fund will operate or who will pay
for the operation of the Fund. However, the
Agreement addresses part of these issues. “All of the
money paid into the Fund and any interest earned
thereon shall be paid to such policyholder clients
pursuant to this Agreement.” Given this sentence,
one would expect that MarshMac would pay for the
Fund, organize it, retain and pay lawyers to create a
trust fund, and who would have the Fund as their
client, and so forth. However, none of this is explicit
in the Settlement Agreement. %

The Settlement Agreement imposes upon Marsh
Mac’s a rapid schedule for determining which of its
customers deserve payments from the Fund. This is
to be a list of customers involved in contingency fees
between January 1, 2001 and December 31, 2004, The
amounts to be calculated “in accordance with the
formula approved by the Attorney General,” and the
Hst is to include the amount each policyholder should

Eiapmss
£ g

receive. The schedule must be completed by April 30,
2005, and MarshMac must then—within 10 days—{file
the report with both the Attorney General and the
Superintendent of Insurance. The report must
include a variety of information, including informa-
tion about the MarshMac client, information about
insurers, insurance policies, policy numbers, normal
comumissions paid, contingency commissions and
override fees for each policy, where they were paid,
and so forth. Most significantly; the May 10, 2005
report must contain “the amount of contingent
commission or override revenue each client is eligible
to receive for each such policy and in the aggregate
for all such policies pursuant to this Agreement.” By
May 20, 2005, MarshMac must send notices to eligible
clients. Speed may not be of the absolute essence,
but it is a very high priority, and it is clearly important.
Sleep will be lost by computer “geeks,”97 program-
mers, finance types, hi-tech operators, and others.
Local electric utilities will thrive.

The notices to customers must be approved by
both the Attorney General and the New York
Superintendent. Each notice must contain much of
the information contained in the May 10™ report, the
list of the recipient customer, and the notice must
state, “that the amount paid may increase if there is
less than full participation by eligible [MarshMac)]
clients in the Fund. Obviously, to emphasize a point,
these reports, which are outlined in (12) of the
Settlement Agreement, involve an enormous amount
of work, including research, computer reorganiza-
tion, tabulation, writing, and letters in large numbers.

Clients of MarshMac that are eligible to receive
money from the Fund have until September 20, 2005
to sign-up. Any eligible MarshMac client may
voluntarily elect to receive cash distributions from the
Fund, but must release MarshMac from liability. The
release, entitled “General Release” (the “Releasc™, is
attached to the Settlement Agreement as Exhibit 2.
MarshMac clients who do not sign the Release or
cligible clients who do not participate in the Fund
program might receive some funds eventually, but not
much. There are also situations in which MarshMac
clients electing to receive money from the Fund may
theoretically receive more than was paid in its

96. No portion of the Fund shall be considered 2 fine or a penalty.”( 11)
97. A now very ambiguous word, if ever there was one. See Warren G. Bennis and Robert J. Thomas, GEEKS & GEEZERS (2002).
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contingency fees, but that too seems antecedently
improbable and unlikely.

The Release itselfis of usual form. The “Releasor”
in the Agreement includes not only named entities
but all of its affiliates, the people that work for ir,
assignees, and so forth. The “Releasee” includes
MarshMac and the companies associated with it,
those who work for it or them, those who direct them,
their agents, and so forth. The Release itself states
that

RELEASOR does hereby fully release, waive
and forever discharge RELEASEE from any
and all claims, demands, debts, rights, causes
of action or liabilities whatsoever, including
known and unknown claims ... to the extent
that any such claims are based upon, arise out
of or relate to, in whole or in part, any of the
allegations, acts, omissions, transactions,
events, types of conduct or matters that are
the subject of the Complaint, the Amended
Citation, except for claims which are based
upon, arise out of or relate to the purchase or
sale of Marsh securities,

Naturally, the Release cannot be changed orally. It is
governed by and interpreted by New York law and
passes out of existence if MarshMac fails to make
payments, although credits already made will count
as credit to future acrions.

Business Reforms. Within sixty (60) days of the
Settlement Agreement (by early April of 2005),
MarshMac must enter a variety of business reforms,
The Setilement Agreement contains an (AK)
alphabetical letter-list, and consists of ten (10} entries,
found in eleven (11) numbered paragraphs (198-19)
The business reforms are entitled as follows:

A. Permissible Forms of Compensation
B. Prohibition of Contingent Compensation
C. Prohibition of “Pay-To-Play” Arrangements

D. Prohibition of “Bid-Rigging” Arrangements

E. Prohibition of Reinsurance Brokerage
“Leveraging”

F. Prohibition of Inappropriate Use of
Wholesalers

G. Mandated Disclosures to Clients
H. Standards of Conduct and Training

I. [Fiduciary Placement of Financial

Interests]98

I. Prohibition Against Violating New York Law
K. Limitation on Extraterritorial Effect

The sum of these topics equals eleven areas of agreed
obligation. That count is probably too low, because
some of the agreed obligations are quite broad and
complex, so their real sum may be quite high. There
are also obligations listed in other, subsequent parts
of the Settlement Agreement.

'A% Permitted Compensation. Marsh agreed to
the following forms of compensation:

a specific fee to be paid by the client; a specific
percentage commission on premium to be
paid by the insurer set at the time of purchase,
renewal, placement or servicing of the
insurance policy; or 2 combination of both.

However, MarshMac agrees to accept no commission
whatsoever unless certain conditions are met with
respect to each policy. First, Marsh must clearly and
unequivocally provide written notice to its customers
which “fully discloses” the commissions it is 1o
recefve. This disclosure must be done in either dollar
amounts or percentages. Notice, it does not have to
do both. Second, the customer must consent to the
fee arrangement in writing for the requirement to be
met. “Marsh may not retain interest earned on
premiums collected on behalf of insurers without
prior notification to the client....” MarshMac could
not retain such interest in any case unless it were

98. Section “I" is missing from the Complaint. We have guessed as to what it probably is.
99. The Letter in the paragraphs are correlated with—indeed taken from—the foregoing list.
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permitted by applicable law anyway. (18) In addition,
MarshMac may not, without the consent of the client,
as set forth in paragraph 8§, “directly or indirectly
accept or request anything of material value from an
insurance company including, but not limited to,
money, credits, loans, forgiveness of principal or
interest, vacations, prizes, gifts or the payment of
employee salaries or expenses[.]”(19)

B. Contingent Fees. MarshMac shall not accept
request from any insurer, any type of “Contingent
Compensation” in connection with a#ny of the
following—not even one; not even part of one:

a) placing a particular number of policies or
dollar value of premium with the insurer,

b achieving a particular level of growth in the
numberof  policies placed or dollar value
of premium with the insurer,

¢) meeting a particular rate of retention or
renewal of policies in force with the insurer,

d) placing or keeping sufficient insurance
business with the insurer to achieve a
particular loss ratio or any other measure of
profitability,

e) providing preferential treatment in the
placement process, including but not limited
to the giving of last looks, first looks, righis of
first refusal, or limiting the number of quotes
sought from insurers for insurance
placements, or

f) obtaining anything else of material vatue for
[sic?] the insurer.”

Thus, a variety of contingent commissions are
eliminated. The range is quite broad. The Agreement
tries to make sure that the insurance intermediary
does not favor this or that insurer, except as it is to the
advantage of the insured in each transaction. One
wonders if all alternative routes to contingency fees
have been concelved, considered, and checked.

C. No “Pay-to-Play.” MarshMac agrees not to seek
or accept, whether directly or indirectly, any sort of
compensation from an insurer in return for
permitting or encouraging the insurer to bid on the

business of MarshMac clients.

D. No “Bid-Rigging.” MarshMac agrees not to
seek or accept commissions in connection with bid-
rigging. This prohibition explicitly mentions various
methods that have been employed for rigging bids.
(112 of the Seulement Agreement.)

E Reinsurance Leveraging. MarshMac agrees
not to neither seek nor accept, whether directly or
indirectly, commitments from insurers to use
MarshMac as reinsurance broker in exchange for, or
as payment for “any of the factors listed in 110 a)-f).”

E Wholesale Leveraging. MarshMac agrees not
to use wholesale brokers unless its client agrees to
their use, after full disclosure to it of what MarshMac
will receive and the role of MarshMac in the contract
with the wholesaler, and any alternatives there are to
using wholesale brokers. This is an extreme
restriction. It is unlikely that a brokerage house as
large and diverse as MarshMac would need a
wholesaler. Still, it might need it some time for some
very odd insurance products, especially if they were——
as it were—imported. In this Agreement, MarshMac
cannot make money off the use of wholesalers,
without client consent, and it must make it plausible
to the client that the use of a wholesaler is quite
necessary.

G.  Disclosures. MarshMac commits itself to
providing its clients with certain important informa-
tion in writing. First, this information must include all
information and data about all quotes it has received,
including all information regarding the commissions
it will receive. Second, MarshMac must receive
written consent from its clients in regards to the
compensation received,  Third, MarshMac must
disclose to its clients, at the end of each year, all the
compensation it has received or all of the
compensation contemplated to be received in
connection with any work MarshMac has done with
respect to that client’s policy. (115)

L Standards of Training. MarshMac commits
itself to “implement company-wide written standards
of conduct” having to do with compensation. It also
implemented “appropriate training of relevant
employees|.]” This training is in business ethics,
professional obligations, conflicts of interest, anti-
trust and trade practices compliance, and record
keeping.” (116)

[L Fiduciary Duty.] As already indicated, there
was no §L in the Spitzer Complaint. It skips from §H
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to §J. However, there is a separate topical paragraph
and it is Y17, and it contains perhaps the most
interesting commitment: “Marsh shall not place its
own financial interest ahead of its clients’ interests in
determining the best available insurance product or
service for its chents.” In conformity with this last
commitment, MarshMac commits itself to providing
its clients with sufficient information about insurance
which should enable the client 10 make satisfactory
decisions. What is important about this last
commitment is that it makes it clear that all decisions
regarding the price, the policy, the insurer, and the
coverage rests with the clients. Another one of the
most interesting features of what we are calling “§1” is
that MarshMac commits itself to providing informa-
tion to its customers regarding “the amount of
iclompensation [as to the sale of the policy] or other
things of value that were or will be paid to Marsh by
each insurer.” It is rather unclear whether this is a
commitment to tell each insured what has been
received from an insurer because of that insured’s
business or whether it is 2 commitment to tell each
insured about the aggregate amount MarshMac has
received from that insurer insuring a given MarshMac
customer.

J. New York Law. MarshMac commits itself not to
viclate the statutes utilized in the Spitzer Suit.

K. Extraterritoviality. In this section, areas of
restrictions of the extent of MarshMac’s agreement
are set forth. Mainly, the agreements have to do with
what is going on in the United States. The Settlement
Agreement applies only to (1) those MarshMac clients
domiciled in the United States, (2) insurance policies
covering risks in the United States, or (3) to MarshMac
entities domiciled in the United States. A number of
interesting questions are left unresolved by the
language formulating Section K. For example,
suppose MarshMac arranges for a policy for a foreign
company which has facilities in the United States. Do
the MarshMac commitments in the Spitzer Suit
Settlement Agreement cover foreign coverages
outside the United States, when it is clear that they
would cover those within the United States? Or,
consider this: Does this Settlement Agreement cover
foreign coverages arranged for by MarshMac entities
in the United States, where nothing in the policy
covers anything within the United States?

Mownitoring Compliance and Reporting. Marsh-
Mac agrees to create a Compliance Committee within
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its Board of Directors. 1t is to monitor compliance and
issue quarterty reports to the Board of Directors. This
committee must exist for five (3) years. (120)

In addition, MarshMac commits itself to maintain-
ing a record of complaints received concerning any
compensation from an insurer which shall be
provided to the Compliance Committee[.] This
record will also be provided to the Superintendent on
an annual basis. (Y21) The annual report to the
Superintendent shall be given for five (5) vears
beginning in December of 2005. That report shall
include, “the amount of each form of [¢]ompensation
received by Marsh from each insurer with which it
placed insurance during the preceding year.” (122)

Cooperation with the Superintendent. MarshMac
is subject to annual examinations by the Insurance
Superintendent for five (5) years. MarshMac will pay
for the examinations. It will cooperate fully
MarshMac will provide the Superintendent with
“private, secure office space, photocopying equip-
ment and any other administrative or clerical
rESQUICes Necessary to assist in any examination, as
well as all relevant data, provided upon request by the
Superintendent in an electronic or computer format.
The Superintendent may coordinate such examina-
tions with other states.” (123)

Cooperation with the Attorney General Marsh-
Mac, in addition to committing itself to cooperating
with the Insurance Superintendent for the annual
inspections, MarshMac commits itself to “fully and
promptly” cooperate with the Attorney General with
respect to its investigations, proceedings, actions, and
so forth with respect to others. MarshMac shall use
“its best efforts to ensure” that its personnel,
including directors, and agents, “fully and promptly
cooperate with the Attorney General.”

This form of cooperation includes five (5)
separate elements, one of which contains six (6)
separate sub-elements. The main components of
MarshMac’s commitment include the production of
information without the service of a subpoena
including:

1. the voluntary production of any
information and all documents or other
tangible evidence,

2. MarshMac will have officers, directors,
employees, and agents answer any and all



inquiries,

3. the full, fair, and truthful provision of
information and records pertaining to any
fravdulent or criminal conduct which the
Attorney General wishes to investigate,

4, the full identification and explanation
regarding any implication of any document is
withheld or redacted on grounds of privilege,
work-product or other legal doctrine,

5. the protection of the safety of the attorney-
general’s  investigators and of the
confidentiality of the investigation.

In item #(4) with respect to documents MarshMac
claims are privileged, there are six (6) subsections,
They boil down to the idea that MarshMac will clearly
identify any document it refuses to produce on the
grounds of any privilege. Naturally, nothing in the
Agreement, under discussion, prevents MarshMac
from providing evidence to other regulators, or any
one else as required by law.

MarshMac’s commitment to cooperating with the
Attorney General of New York in 724 is made
especially interesting by the content of the next
paragraph, 125. “Marsh shall comply fully with the
terms of this Agreement.” Notice that this sentence
refers to all the sections of the Settlement
Agreement.” The next sentence states that if
MarshMac violates the terms of 124 “in any material
respect as determined solely by the Attorney
General,” then two important conditions apply.
(ltalics added.) First, the New York Attorney General
may pursue any civil action or any criminal action, as
authorized by law, and may pursue it against any entity
for any crime that it has committed, and it may do so
without limitation. Second, the New York Attorney
General may bring a criminal prosecution for violation
of law committed “within six (6) years priorto the date
ofthis Agreement[.]” Also, the Attorney General may
bring a criminal charge for “any violation committed
on or after the date of this Agreement[,}” In either of
these two cases, “Marsh shall waive any claim that
such prosecution is time barred on grounds of speedy
trial or speedy arraignment or the statute of
limitations.” Thus 125 contains a very substantial
range of waivers with respect to the statuies of
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limitations and various procedural requirements to be
found in criminal law. (One wonders if the phrase,
“determined solely by” the AG exempts such
determinations from judicial review.)

Other Provisions. This section contains a number
of considerations. The maost significant is to be found
in 127. Marsh has agreed that it will not seek
insurance coverage for the amounts it is paying. This
means that it cannoit file claims under its Directors and
Officers insurance policies, of which there is probably
a slack. The language is quite general, but its
implications are also quite clear. “Marsh shall not seck
or accept, directly or indirectly, indemnification
pursuant to any insurance policy, with regard to any
or all of the amounts payable pursuant to this
Agreement.” If Marsh were to breach this part of the
Agreement, there would truly be extraordinary
waivers of the other parts of the Agreement.

{These kinds of prohibitions have figured in
several recent cases.’* We cannot help but wonder
why this is true. Are D&O carriers “lobbying’ for this
component? Did the prosecuting buyers think that
this kind of whack is a good idea? Ifit is, why not jack
up the recovery sum a hid, let the company recover
from the D&O carrier, and get the money for the
victims?)

In addition, Marsh agrees that the Superintendent
of Insurance may take regulatory actions against any
person who is licensed by the Superintendent and
who is currently, or was formerly a MarshMac
employee. (126) The Attorney General will “promptly
file a Notice Discontinuing Action with Prejudice”
(Exhibit 3), voluntarily dismissing the Complaint with
prejudice. (128) At the same time, the Superinien-
dent will “promptly discontinue the administrative
proceeding commenced by the Amended Citation
with prejudice[.]” (129) A document entitled a
“Stipulation,” which will constitute discontinuation of
the proceedings, is attached as an exhibit (Exhibit 4).
It names a large number of MarshMac companies. It
resolves and discontinues the Amended Citation.
Unlike the Settlement Agreement, as a whole,
however, the MarshMac entities acknowledge that the
“Stipulation may be used against them in any future
Department proceeding if there is reason to believe
that the terms of the Settlement Agreement or this
Stipulation have been violated by” the MarshMac
entities, “or if the Department [of Insurance]
institutes disciplinary proceedings against any entity
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