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ISR LAY

Phoney “Parmenidean” Practices:
Aon’s Place in the Insurance Litigation Exposé

Melissa Hamilton® and Michael Sean Guinn**

*# Melissa Hamilton is OF Counsel to THE Law Fikm OF MICHASL SEAN QUINN. She took her law degree from the
University of Texas. Before that she was involved in police work. Since then she has been involved in some
corporate work, before she returns to graduate school. She is finishing her Ph.D. in Sociology, where she is not
only studying sociology of criminal law and the sociology of criminal conduct but aiso sociology in general. Her
Ph.D. dissertation pertains to criminology studies for some judicial decisions.

** Michael Sean Quinn, THE Law FirM OF MICHAEL SEAN QUINN, 2030 Exposition Blvd,, Suite G-10, Austin, Texas

78703, Telephone: (512) 542-9243, Fax: (512) 542-9249. Email mouinn@msquinnlaw.com. Expert Witness Website:
www.michaglseanguinn.com. {Resumes may be found here.). Mr. Quinn is a licensed adjuster in Texas, as well as
an attorney, and an occasional college professor, including some law schools. He also testifies from time to time

in insurance cases, among others,

This is the fifth essay in a series involving the which recently settled suits with multiple state

recent scandal surrounding one of the most lucradve
industries in the world, insurance broke:rz{gf:.1 The
central figures in the scandal have been Eliot Spitzer,
the Attorney General of the State of New York, and
Marsh & Mclennan Companies, Inc. {(herein,
“MarshMac”), the largest insurance intermediary in
the world.2 However, the scandal has grown beyond
Spitzer and MarshMac. Other state regulators have
joined the fray, and more insurance brokerages have
become targets of investigation. This essay is about
the second largest brokerage in the world, Aon,5

agencies over its compensation practices. Later
essays will concern the investigations involving other
insurance brokerages, such as Willis, other brokers
and AIG,

In previous articles, we discussed some of the
history behind the investigations into the insurance
brokerage industry's practices in placing insurance
and how the broker and/or intermediaries are (and
are supposed to be) compensated. We don't repeat
the explanation here. We begin with a short corporate
history of Aon. We then discuss the more recent

1. See Michael Sean Quinn, Before the Marsh & Mclennan Scandal and its Times, 27 INSURANCE LITIGATION REPORTER 5 (2003);
Michae) Sean Quinn & Melissa Hamilcon, Marsh & McLennan: Some Brief Hisiory Before the Spitzer Scandal-Part A: The Insurance
Side of the Business, 27 INSURANCE LITIGATION REPORTER 125 (2005); Melissa Hamilton & Michae Sean Quinn, Marsk & Mclennan:
Some More Brigf History Before the Spitzer Scandal-Part B: Puinam, Trident & Mercer, 27 INSURANCE LITIGATION REPORTER 157
(2005); Michze] Sean Quinn & Melissa Hamilton, Spitzer v, MarshMac, 27 INSURANCE LITIGATION REPORTER 277 (200%). (Essay IV).

2. MarshMac’s first quarter savings in 2005 declined by 70%. Premiums have declined. New business has declined. The U.S. unit
of the brokerage firm is the heart of company revenues-about 20% of the total. Iis savings are way down. Ian McDonald, Marsh
Posis 70% Drop in Egrnings, WALL STREET JOURNAL, May 4, 2003, a1 C3 (May 4, 2005). 5o have those of Puinam, one of MarshMac’s
subs, but not those of another two: Mercer 2nd (what is now called) MarshKrall.

3. Aon is a Gaelic word meaning “oneness.” Blumenthal v. Aon Corporation, filed in the Judicial District of Hartford, State of Con-
necticut Superior Court, April 5, 2005, at 5. Hence, the tile of the essay. See, Anthony Kenny, ANCIENT PHILOSOPHY, 17-16, 159-204
(2004). According to Parmenides, in one of the few of his poetic essays “we have left,” and in accordance with reports about him
coming from both Plato and Aristotle, Parmenides had a systematic meraphysics. “Whatever there is, whatever can be thought of,
is for Parmenides nothing more than Being, Being is one and indivisible.... When a kettle of water bolls away, this may be in Her-
aclitus’ words, the death of water and the birth of air; but for Parmenides, it is not the death or birth of being. Whartever changes
may take place, they are not changes from being 1o non-being; they are all changes within Being, but for Parmenides; there is not,
in fact, any real changes at all. Being is everlastingly the same{.]" Id. at 18. [Italics added.] Thus, there is a cenzin similarity between
Aon's conception of itself and Parmenidean metaphysics. Interestingly, Parmenides thought that time was in some sense unreal
This may explain some of the problems of Aon. If time is unreal, since the finure does nou exist, one cannot get caught init. Par-
menides even wrote the following: “What is for saying and for thinking must be-It is for Being fro] be[,] but nothing is not [any-
thing.)” Id. 21 200. 'We confess that we have not actually seen any such language in any of Aon’s literature. Then again, its inspiration
is Gaelic, not Greek. Then again, although Parmenides was an ancient Greek philosopher, he lived in Ttaly.
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events regarding the investigation of Aon, the lawsuic
filed by several swate agencies, and the immediare
settlement of the lawsuit by Aon. We will outline the
allegations in the complaints and lay out the
important parts of the settlement, The larcer includes
a heavy financial burden and, perhaps more
importantly, requires Aon to drastically change some
of its business practices,

Finally, there will be a general conclusion, which
willalso he somewhat speculative. In that conglusion,
we will consider the implications of sociology of
business and business ethics, plus extra witnesses, for
the future litgation of problems flowing from the
scandal which began with MarshiMac, This is not the
kind of thing which is often written about in litigation
lirerature, but it is something thar needs to be faced.

A Short Aon Chronology

Aon is a Fortune 200 Company, with revenues
exceeding $10 billion in 2004. ¥ is a subseantial
company, and its reach in both insurance and
geography is vast. Aon has three operating divisions.
The first, which s of interest to us in this article, is its
Risk and Insurance Brokerage Services unit. The first
is the largest of the three units, accounting for over
halfofits revenues. The second unitis Euman Capital
Consulting, and the third is Specialty Insurance
Underwriting.

There are two main branches to be traced in
understanding the origins of today's Aon. The first is
linked to W, Clement Stone, who in 1922 founded an
insurance agency called Combined Registry Co.4
Stone built his intermediary up tw 1,000 agents by

1930, where upon the Great Depression greatly
reduced the ranks.® Starting in 1939, as ifanew, Stone
created varous new insurance agencies, merged
some agencies, and he made some acquisitions. By
1969, Stone’s companies had annual written
premiums of over $18C million, with assets of $225
million. Agents sald accident and health insurance
directly to consumers and businesses. Through some
financial ups and downs aver the next decade,
Combined continued to grow. I August 1982,
Combined acquired Ryan Insurance Co. for $144
million,

This leads us to the second branch of the history
and the man behind Ryan Insurance Company: Patrick
G. Ryan (“Ryan"). Despite building Aon into a
corporate giant with $10 billion in revenues, he had
less than modest beginnings. One reporter refers to
Ryan’s upward mobility as a “Horatio Alger story.”6
Ryan was born in 1937. He grew up in a Milwaukee
suburtb where his father was a car dealer. After
graduating from Northwestern in 1959, Ryan becarne
a life insurance agent.” At first, he worked with Penn
Mutuzl, but then acceded to his mother’s request that
ke help his father ar the car dealership®  Not
particularly interested in selling cars, Ryan found a
potential marker for selling insurance to car buyers.?
He pursued this new commercial idea, and thereby
successfully used his social ties to raise funds and
convinced car dealers that he could sell credit
Insurance to car buyers in their shops.® He is
credited as the founderof the idea that car dealerships
hire trained insurance agents to pitch insurance
products related to the car purchase.!l Credit
insurance already existed, but was generally handled

4. Aon Corp. History, Business & Company Resotirce Center, Gale Group. (No Date Given.)
5. For a systematic account of the history of the depression, see, David M. Kennedy's lengthy study, FREEDOM FROM FEAR (1999), ane

velume in The Oxford History of the United States. For cssays on depression economics, including employment, see, Ben S. Be-

6. Dyan Machan, Devouring Risk, FORBES, Aug. 23, 1999, at 106. Horatio Alger (1832-1894) was an American zythor who wrote 4
number of novels with the szme basic concept of the American Dream. In each work generaliy introducing a new hero was a por-
trayal of 2 young, lower class boy who avercame societal ebstacles to achieve grea: success in America’s capitalistic economy. In-

deed, Ryan was awarded the Distinguished Americans Award b

y the Horatio Alger Association. This Swmmer, Risk Managemen:

Magazine Spoke with Patrick Ryan, the Chairman and CEG of Chicago-Based insurance Broker Aon, About Whether Corporate

America Needs New Leadershi)

., His Response to September 11, the Key to Organizationa! Unity and Strength, the Role of Risk Man-

agemeni Today and its Challenging Future Head, 49 RISt MANAGEMENT 26 (2002).

7. Donna Harris, Leader’s Legacy; When Par Ryan Initiated b

AUTOMOTIVE NEWS, Feb. 28, 2005, at 75.

8. Dyan Machan, Devouring Risk, FORBES, Aug. 23, 1999, at 106

9.1d.
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by untrained car salesmen as merely an after-thought,
if it was offered at all. Atleast parily as a result of Ryan,
dealerships found that sales of cars were more likely
if customers could obtain financing and purchase
credit insurance at the dealership.'?

Ryan was very successful. His style is said o have
been a goed listener who also clearly and consistently
promoted his business by stressing the benefits of
purchasing insurance products.’®> By 1978, Ryan
acquired four regional brokers, thereby making Ryan
Insurance the nineteenth-largest U.5. broker.

We now reach 1982, when Ryan Insurance is
purchased by Combined. Almost immediately after
the zequisition, despite being the CEOQ of the
acquiree, Ryan took over as CEO from Combined’s,
by then, elderly founder, N. Clement Stone. Ryan
moved quickly to build what is today the second
largest insurance brokerage in the world.

A few notes on Ryan’s personality are appropriate
to explain how Ryan, who started out with 2 singie

INTROCB LT

person agency, was able to cobble together a $10
hillion, giobal brokerage. He is described as “6 feet 2
inches tall, white-haired and patrician in appearance,
exert[ing] bipartisan political influence.”™* He was,
and still is, not only 2 highly photogenic and
handsome “devil,” he was, and is, enormously
energetic, though he is now well over 68 years old.
Ryan is said to conduct his business using “an old
Chicago style of corporate and political gover-
nance”'® Ryan is said to be "not bound by
conventional thinking” and known for his indepen-
dent :hinking.16 Ryan co-owns the Chicage Bears
football team, and his name marks Norchwestern
University’s football field. He is friends with Chicago’s
current Mayor Daley and has been 2 dinner host to
President George W Bush, Ryan is also known as a
philanthropist who donates large sums to various
causes.l” Ar the same time, at least one reporter
describes Ryan as being “cost-conscious,” whereby
during the reporter’s visit, Ryan refused to purchase

10. Credit insurance generally refers to a policy purchased in conjunction with a credit cbligation that provides some type of benefit
upen the occurrence of a covered event, such as the payor becomes disabled, dies, or becomes unemployed. See generally Gary
Fagg & Joseph Fairchild, CREDIT-REIATED PROPERTY & CASUALTY INSURANCE (CreditRe Corporarion 1998); Gary Fagg, AN INTRODUCTION
TO CREDIT-RELATED INSURANCE (CreditRe Corporation 1598).

11. Donna Harris, Leader's Legacy; When FPat Ryan Initited the F&I Department, be Introduced Dealers to a Huge Profit Center,

AUTOMOTIVE NEWS, Feb. 28, 2005, at 25; Mac Gordon, Break Records, Nor Latws, WARD'S DEATER BUSINESS, July 1, 2004, at 16. These
are now known in the automobile sales industry as F&I units for Finance and Insurance offices.

12. F&I units in car dealerships remain quite profitable today. The average gross revenue per vehicls generated by F&I units is $800.
Mac Gordon, Break Records, Not Laws, 18 WARD'S DEALER BUSINESS, July 1, 2004, at 186.

13. Even recently Ryan himself promoted his personal style in being personaliy connected to clients. Téés Summer, Risk Manage-
ment Magazine Spoke with Patrick Ryan, the Chairman and CEQ of Chicago-Based Insurance Broker Aon, Abow! Whether Cor-
porate America Needs New Leadership, His Response lo September 11, the Key to Organizational Unity and Strength, the Role of
Risk Management Today and its Challeniging Future Head, 49 RISK MANAGEMENT 26 (2002).

4. Donna Harris, Leader's Legacy; When Pat Ryan Inftiated the FSI Deparvnens, he buroduced Dealers to a Huge Profit Genter,

AUTOMOTIVE NEWS, Feb. 28, 2003, at 25.

15, Chicago’s Aon Seeks to Emerge from Cloud of Insurance fnvestigations, CRICAGO TRIBUNE, Dec. 5, 2004. In our day and age, to
refer to governance in Chicago is to refer to the Daley Family. Richard Daley was Mayor of Chicage for many years, and head of 2

large machine there, The machine has cleaned-up 4 little bit, or $o it is said. His son Richard Michael is now Mayor and also the
head of some sort of political machine. See, Roger Biles, Rickard [ Daley: Politics, Race & The Governing of Chicago (2003). See,
also James T. Parierson, GRAND EXPECTATIONS: UNITED STATES, 1945-1574 (1994). This is one of the valumes in the QxFORD HISTORY
OF THE UNITED STATES. Professor Patterscn of Brown University discusses Daddy Daley and his administration briefly. Daley became
a national figure~whether villainous or otherwise—on October 28, 1968, when the Nominzting Convention of the Democratic Party
was held in Chicage, there were riots in the street. A number of people were injured. Daley made himself famous on nationgl 1ele-
vision: Abraham Ribicoff, Senator from Connecticut, was giving 2 televised speech. He was nominating George McGovern of South
Dakota, and the fallowing events tock place: Ribocoff stared down at Daley, 20 feet away in the audience, and exclaimed, "With
George McGovern we wouldn't have Gestapo tactics in the streets of Chicape.’ Infuriated delegates from Illinois jumped up shouting
and waiving their fists. Daley was “purple with rage” and shouted back with words that, while drowned out in the bedlam, were lip-
read by many in the national television audience: ‘Fuck you, you jew son-cfe-bitch(.Y]ou lousy motherfucker, go home.” Id. at
696, H Ryan actually uses this style of ecrporate governance, what happens t¢ Ryan {s thoroughly uapredictable under the circum-

stances. In today’s corperate world, one does not wish to have that kind of reputation, even if one is 2 CEQ. Indeed, particularly,
ifhe is a CEG. We will discuss this area later in the Conclusion of this essay,

16,14,
17. Ameet Sachdev, Aon Selects Lotw-Profile Owtsider as New CEQ, CHICAGO TRBUNE, April 5, 2005.
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borded water from his company’s cafeteria becanse it
was overpriced.™® Ryan supports Aon's regularly
hiring his own family members and family members
of his friends: “There’s a downside not 1o have
nepotism. ... We've had nepotism forever. It's a very
successful recruiting philosophy "1

As with most, if not all, insurance brokerage
giants, Aon has grown over the years principally zs 2
result of industry consotidation. During the 1980s and
1990s, insurance brokerages participated in a frenzy
of merger and acquisitions. The competition over
potential targets was heated, and seemingly in some
cases, without full attention o financial implications.
Aon embraced the challenge and threw itselfinig the
fray. Ryan has stated that globalization was the energy
behind consolidation, and that seale was what brokers
needed, to compete in the global marketplace 2

Two months after Ryan became CEQ of the
Combined/Ryzn insurance entity, he closed the deal
on acquiring the insurance brokerage Rollins Burdick
Hunter (“R-B-H"). The R-B-H client hase consisted of
large corporate clients, Thus, Ryan then merged it
into Combined intermediary; he thereby created the
eighth-largest insurance broker in the 7.5, Revenues
started to grow by double-digit percentages while
Ryan cut costs to improve operating earnings. Other
acquisitions followed as the company bolstered its
brokerage business for retail clients. The original
focus on door-to-door sales business 1o consumers
from Combined’s earlier days was quickly over-
whelmed by the new strategy of brokering on behalf
of large corporate and governmental entities.

The acquisiion model contnued with the
purchase of five regional brokerages in 1987. That
same year, the brokerage side of the company took
on the name “Aon”, purportedly in order to
distinguish the brokerage unit from its insurance
subsiciary, Combined Insurance Co. of America, (The
news obvicusly in paradoxical unity and contrast, after

18. Dyan Machan, Devouring Risk, FORBES, Aug. 23, 1999, ar 106.

ali, combined entities can become one, but their
oneness can preserve differeniness and/or multiplici-
ty. This often happens, of course, in business merges,
purchases, absorbencies, etc.)

Aon bought Bayly Martin & Faye, another large
insurance broker, in 1989. This event was followed by
another purchase in 1991 of a Jarge insurance
intermediary in the Netherlands which represented a
wide client base in Europe.

I 1990, Ryan was named Chairman of the Aon
Board. The next year, Aon was listed as a public
company, on the New York Stock Exchange, according
to Aon. (Combined was already publicly traded.)

According to public sources m 2005, Aon
Corporation is currently a holding company that
comprises  family of insurance brokerage, consulting
and underwriting subsidiaries, as we have aiready
stated. Public sources also state that its common
stock is listed on the New York, Chicago, Frankfurt,
and London exchanges.?!

The next large acquisition oecurred in 1992 when
Aon acquired EB. Hall. EB. Hall had previously been
“one of the world’s finest brokerages,” at least
according to John Bogardus, Alexander & Alexander's
former CEQ, president, and Board member, in his
account of the risk market in the 1.5.2% In the 1980s,
EB. Hall suffered a series of Jitigation losses related to
such things as a devastating fire at a Las Vegas hozel
on which EB. Hall had placed a backdated policy, a
breach of fiduciary duty suit when an EB. Hall
subsidiary acted as a managing general agent for
another insurance company, and a suit by New York
insurance regulators after an E.B. Hall underwriting
subsidiary was declared insolvent.”® These cost EB.
Hall milions of dollars, and helped make the
company a suitable warget for Aon’s acquisition spree.

Bain Hogg Group, the Jargest UK. retail
brokerage, became part of the Aon family in 1996.2¢
That same year, the sale of three business units

19. Chicage's Aon Seeks ta Emerge from Cloud of Insurance Investigations, CHICAGO TRBUNE, Dec, 3, 2004. This is a complex mat-
ter, of course. Nevertheiess, it is not a disreputable view, See, Adam Bellow, IN PRAISE OF NEPOTISM: A NATURAL HISTORY (2003). john
Quincy Adams, plus others in the family, can easily be a favorite positive edge, Others include the Roosevelt family, the Kennedy
family, and the Bush family, although few like them all. A few even the favor the Daley family on nepaustic grounds.

20.. Catherine R. Duffy, HELD CAPTIVE: A HISTORY OF INT'L INSURANGE I¥ BERMUDA 414 (2004).

21, mww.rathsyrong.com (May 16, 2005).

22. John A. Bogardus Jr., SPREADING THE RISKS: INSURING THE AMERICAN EXPERIENCE 295 (Posterity Press 2003).

23, Id, at 29495,

344

—¢le




% ‘ é LR 7fm Page 345 Monday, May 30, 2005 9-08 AM

=

!

@l

indicated Aon’s intent on expanding its retail
business, while minimizing its consumer and direct
sales strategies, Of all things, Ryan sold the buginess
that originally piaced him or: the map in the insurance
world. Aon sold its unit selling finance and insurance
products in car dealerships for an undisclosed sum .25
Alsa back in 1986, Aon sold two life insurance units o
General Electric, 26 with Ryan dedicating the very
successful, and possibly remarkable, $1.25 billion
purchase price, toward assembling Aon as an
insurance brokerage titan. 2’ I worlked, if only for an
instant. Aon purchased the then-struggling Alexander
& Alexander in 1996 in a surprising tender offer2® The
combination catapulted Aon to the top as the world's
largest insurance broker,?® at ieast until MarshMac
eclipsed this “victory” shortly thereafter when it
announced it was purchasing Johnson & Higgins,
MarshMac’s main competitive rival for decades.30
Aon then bought the British brokerage Minet to spite
MarshMac, who had been negotiating to purchase
Mmnet from its insurznce company owner3! Again,
the Minet acquisition pushed Aon into first place as
the world's largest reinsurance broker® The
consolidation in the insurance brokerage business
escalated another notch when MarshMac acquired
Sedgwick in 199833 thereby surpassing Aon vet again.

By 2004, Aon had built an empire far beyond
standard  insurance intermediary services. One
commentator recently offered a colorful description
of the behavior of Aon and other brokerage
companies in acquisition mode, with the 1990s being
the “years of adding new businesses the way a
schoolgir! might add new fmniture to her Barbie

24, Id, at 321,

25. Donna Lawrence Harris, F&{ Guru Sheds the Business that

NSURANCE LiTIGeTION

Dreamhouse.”™ As indicated earlier, it had multiple
human resource and management consuiting practic-
s within its consuling unit. It also offered, s an
underwriter and carrier, specialty insurance in
supplemental accident, hezlth ard life, warranty and
credit, and select properry & casualty. It also had a big
investment in a reinsurance entity located in
Bermuda. Clearly, Aon had extended itself through
many different links in the insurance business chain,
beginning when a purchaser decides to purchase
insurance. Aon offered consulting services 1o help
commercial entities determine what coverage it
needed; it referred clients to insurers Aon identified;
it suggested the use of a wholesaie brokerage; it
helped negotiate and finalize the contracts for
insurance, it even had units that actually underwrote
the insurance; and then it steered insurers wicth whom
it placed policies to reinsurers—even to its own related
reinsurance company. The potential conflicts were,
and still are, inherenily imbedded within the entire
structure.  One commentator put it this way: An
insurance consultant provides further vision in
suggesting the fight was on with brokerge houses
sparring to be “the biggest retail broker [, who) has
the biggest wholesale broker [,] who also has the
biggest reinsurance broker. ™5

I spite of the investment bull market of the
1990s, Ryan averred that Aon continued to have
strong internal leadership that would prevent ethical
lapses. He indicated that effective leaders (like
himselfy would be “cautious about dealing with the
public need for effective communication, and making
sure that throughout the company everybody is

Made Him, AUTOMOTIVE NEWS, May 13, 1996, a1 4.

26. G.E., of course, 25 a result of one of its subsidiaries, has become involved in the recent insurance scandal, although it is not at

the cener of it, at Jeast not yetr. The literarure on this matter is n

ot yer developed. See, Pam Dawkins, G.E. Decides 1o Restate Farn-

Ings, CONNECTICUT POST (May 7, 2005). See also, Margery Beck, Berkshire By G.E Insurance Provide, BUSINESS WEEK (May 6, 2005).

27. Bogardus, supra note 22,a1 322,

28. Id. at 326,

29. Duffy, supra note 28, at 363

30. Id. At 362; Bogardus, supranote __ at 328,
31, Id. ar 328,

32. Id. 21320,

33. Id. at 329-330; Duffy, supra note 22, at 394,

34. Perspectives: Brokers' Survival May Hinge on Finding What They Do Best, BEST'S INSURANCE NEWs, Feb. 28, 2005,
35. RJ. Lehmann, Rewriting the Rules: Insurers and Brobers are Forced io Adapt New Policies Abowt Commissions, Disclosires
and Even the Size of their Organizations. Now They Have to Make the New Model Work, 105 BEST's REV., at 16 (2005).
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adhering to the same high standards."3%

The independence of Aon’s board of directors has
been questioned Corporate  Library, a husiness
governance rating firm, gives it a “D,”37 Which, as
most people and all parents know; is a low, though
passing (sort of) grade. We will discuss some hoard
of director problems in the conclusion later.

As of Janvary 1, 2005, it might be Fair to say that
Ryan was at the zpex of his career. Not only was he,
on that New Year's Day, the “King” of Aon, he was
many other things as well. He had been a director of
the Tibune Company since 1997. The Trbune
Company is a holding company for varicus kinds of
media, including CHICAGO TRIBUNE, among others, He
has served as Chairman of the Board of Trustees of
Northwestern University and he has been trustee of
well known hospitals and famous museums. He has
received Ulinois highest award, the Order of Lincoln
Medailion. He has received otherawards, as well. The
Chicago Historical Society’s Marshall Field History
Award for Distinction in Corporate Leadership and
Innovation, Crain Chicago Business’ 1997 Executive
of the Year Award, and in the same year, the College
of Insurance’s Leader of the Year Award. Some of the
other awards he received were closely associated with
the N.F1.38 Curiously; Ryan is alsc listed as a member
of the Harvard Business School Club of Chicago.
There is no indication, however, that he has taken any
degrees from Chicago or attended their MBA
program. Maybe he went there for a “Quickie”
Seminar. It is aiso interesting that the Crain Chicago
Business media organization is owned by the same
company that publishes Business Insurance, Crain
Casualties, Inc.

&

The MarshMac Investigation Leads Investigators to
Aon

In 2004, Spizer was investigating the broader
insurance brokerage industry around COmpensation
practices.? The Office of the Attorney General of the
State of New York began 1 issue subpoenas to various
insurance brokerage companies operating in New
York. On April 21, 2004, Spitzer’s office subpoenaed
Aon's records relating to agreements 1o pay
compensation other than the standard commission
practice.® The “standard” here means a known flat-
fee or a flat percentage of the premium, also known—
all amounts from the purchaser. Later subpoenas
asked for information about other practices, such as
bid-rigging, fraudulent quotes, tying of services, and
steering clients to preferred insurers.*!

Aon's founder and CEO, Patrick G. Ryan,
announced his resignation as CEOQ in Seprember
2004, effective once a replacement was found. Ryan
would remain, though, as executive chajrman.
Despite 40 years in the business, Ryan claimed his
resignation hadl nothing 1o do with the $pitzer probe
or with the conflicts of interest controversy42 Ar the
same time, Michael O'Halleran, Aon’s President and
Chief Operating Officer, who had been specifically
named in the New York complaint along with Ryan,
announced he would not seek the CEO position.45
Further, O'Halleran announced he would relinquish
his positions, though continuing to work for Aon as 2
senior executive vice president. The board of
directors indicated it would start searching for Ryan’s
successor and, with O’Halleran making himself
unavailable, the board wouid look for outsiders.# 1
was six months before Aon announced a successor.
We discuss the replacement in another section beiow,

Spoke with Parrick Rvan, the Chairman and CFO of Chivage-Based Insurance

Broker Aon, Aboui Whether Corporate America Needs New Leadership, His Response to Seprember 11, the Key 10 Organizational
Unity and Strength, the Role of Risk Management Today and its Challenging Fuure Head, 49 RISK MaNAGEMENT 26 (2002).

37. Chicago's Aon Seeks to Emerge From Cloud of Insrance Investigations, CHICAGO TRIBUNE, Dec. 5, 2004.

38. wewiribune com (May 10, 2005).

39. Judy Greenwald, Ryan Sees “Indications™ Code Wasn't Fallowed: But Probe bas Found no Bid Rigging or Tving, Aon Says, Busi

NESS INSURANCE, Dec. 13, 2004, at 1.

40. Aon's Annual Report on Form 10:K for the year ended Dec. 31, 2004, ar 12 ¢filed on March 15, 2005),

41.1d,
42. See, n. 15 above, We wonder.

43. Mark Skertic, Aon Chigf Executive to Give 1p Post, CHICAGO TRIBUNE, OcL., 1, 2004,

44, Sweve Tuckey, Aon Founder Par Ryan Ser to Resign s CEQ, N,

MENT ED., Oct. 4 2004.
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MarshMac was the first brokerage to fall in the
multiple investigations when Spitzer filed suit on
October 14, 2004, charging MarshMac’s insurance
brokerage uniz with attempting 1o increase contin-
gency commissions through bid rigging and steering
clients wo preferred insurers®> Aon issued a press
release on the same day, referring to the Spiwer suit
against MarshMac as containing allegations

such as soliciting “ficttious quotes,” bid-
fgging, and accepting payments from
insurers not 1o shop quotes — that would
violete Aon policies and that, to the best ofour
knowledge, our employees bave not engaped
##. As for the practice of brokers accepting
compensation  for services provided to
insurers, such compensation  is  a
longstanding and weil-known practice in the
insurance industry and is disclosed 1o clients,

as Aon and others have previously noted, 16

The press release then indicated that Aon was
cooperating with Spitzer's office.  (Notice the
distinction berween what employees do and what
employing or employer intermediaries do)
Intestimony before a Senate subcommittee in late
2004, Spitzer outlined the evidence of secrer
payments and kickbacks in the insurzance industry.‘;."
He argued that insurers with “marker clout and
power” could, and did, pay brokers for “preferential
treatment."*® He cafled the beneficial refationships
“insiders’ clubs” whereby such preferences remain
hidden from the purchases of jnsurers. Overall, the

Ry

insurance industry is in 2 “crisis of accountability.”

While Spitzer’s main focus appeared to be on
MarshMac, the world’s largest insurance broker, he
still pursued the investigarion against Aon, the world's
second largest insurance broker.* Aon did not, or
seriously purported not to, see what was wrong. It
explained that insurers paying contingent fees to
brokers was a "longstandin% and well-known practice
in the insurance industry.”

In a December 2004 statement, Ryan sought to
control criticistm that contingent commissions would
sway Aon's brokers in any way: “I'm very comfortable
with our past behavior....You can talk to 1,060 Aon
brokers, and I would defy you to find one who would
say they ever placed business by steering clienis
Loward insurers because of contingent commissions.”
“They just don’t do it, and they don't get paid that
way"? However, Aon was already aware thar at least
some thought contingency commissions were a
problem. As of the time of the 12/04 Ryan-for-Aon
statement, there was already a class action pending in
Cook County, Mlinois, that insurers making undis-

closed payments to Aon were kickbacks that violated

Aon's duties ta its clients. 5

The Aon statement that the use of contingent
comrnissions was a widespread practice is now widely
known to be true. Formerly, the practice was
generally considered an open secret; of course, even
open secrets are still truths concealed from some, It
was widely known to insurers and brokers, but not by
mest clients. At least some insureds, who knew a
little, did not fully understand the practice, When a
reporter in laze October 2004 attempted to contact

45. judy Greenwald, Rvar Sees “Indications” Codle Wasn't Followed: Biut Probe bas Found no Bid, Rigging or Tying, Aon Says, BUs-
NESS INSURANCE, Dec. 13, 2004, at 1. See Quinn & Hamilon, Essay IV, n.1 supra, for details,

46. Aon Press Release, March 14, 2005,
[fealics added.}

- AT, fon. i

W§/press relegse/pr 007FCAEG | (last visited April 29, 2005).

47. Statement of Eliot L. Spitzer before the Subcommittee on Financial Management, the Budget, and International Security, under
the Governimental Affairs Commitree of the 1.5, Senate, Nov. 16, 2004.

48. A number of the more well-known, and large, msurance companies are within the top 10 of Ametican insurers in tecms of
amounts paid in contingent commissions in 2003, These include, in order: Allsate, Traveiers, Chubb, Nationwide, CNA, Zurich/
Farmers Group, Hartford, American Intern Group, Liberty Mutual, St Paul Cos. RiJ. Lehmann, Rewriting the Rules: Instivers arnd

Brokers are Forced 1o Adopt New Policies Abous Comumnissio,
Have to Make the New Mode! Woriz, 105 BEST'S Rev., at 16 (200

49. Joseph B. Treaster & Alex Berenson, Inguiry is Said to Fin
30. Joseph B. Treaster & Alex Berenson, frnguiry is Said to Fr
31 Chicago's Aon Seeks to Emerge from Cloud of nsurance In

, Disclosures and Even the Size of their Organizations. Now They

d Deceptive Practices aq Aon, N.Y. TIMES, Oct. 25, 2004, ar C1,
Deceptive Practices at Aon, NY, TIMES, Oct. 25, 2004, at C1,
vestigations, CHICAGO TRIBUNE, Dec. 5, 2004,

52. Daniel v. Aon Corporation, Circuir Court of Cook County, Illinois (99 CH 11893). First filed in 1999, it was certified as 2 class

action in July 2004
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brokerage houses to have them comment on the
contingent commission conwoversy, he found none
wha would comment on the record. ™

Aon's defensive posture that contingent commis-
slons must be akay since everyone does it crumbled
Quickly. Shortly after Spitzer sued MarshMac, Ryan
announced that his brokerage house would stop
accepting contingent commissions from underwrit-
ers.> An Bnglish Insurance executive offers insight
into why MarshMac and Aon backed down on their
contingent commission schemes:

If either Aon or Marsh really believed that
contingent commissions and overriders and
profit shares were legitimate and not iliegal,
why use them? If they did believe they were
good pracrice for more than 50 years, why
didn’tthey defend them more rigorously? The
fact is they were hard to defend, because they

weren't linked to the work that they do.5

Inother words, if marketers, even generally, somehow
secretly deploy a marketing strategy, they at least have
{ doubts about what they are doing,

The revenues Aon will lose from canceling its
contingent fee agreements are significant, In 2003,
insurers paid Aon $169 million in contingent
commissions,*®  As of September 2004, these
contingent commissions represented 1.6% of the
company's revenues,’” and accounted for 18% of
Aon’s pretax brokerage income, 58 Ryan has declared:

We will work dlosely with insurance carriers,
regulators and other constituencies to
establish a new business model that ensures
appropriate linkage of compensation to
specific, measurable services in a way that is
transparent, accepted and understood by our
clients. We provide important services on
behalf of the underwriters; however, current

compensaticn models must change,”™

The pain has been, is now, and will be immediate. Aon
predicted it would have earned about £50 miilion on
contingent commission revenue for the fourth
quarter of 2004, In the end, Aon’s revenues from
contingent commissions dropped in 2004 to §132
million, compared to $169 miilion in 2003.59 Indeed,
Aon’s quarterly profit for the fourth quarter of 2004
fell 12 percent.¥! Recall that contingent commission
revenue is not tied 1o Aon's service performance for
customers and is, thereby, just about pure profit,
Aon has vaciliated about what its practices were
and how widespread. On December 6, 2004, Ryan
publicly stated that the brokerage had “found
indications that some employees may have not always
followed the brokerage's code of conduct and
values.™? Aon then had a code of business conduct
that required emplovees to “compete fairly and
honestly for business. .., Never agree to fix prices,
divide markets or engage in any other anti-
competitive practices.” Just two days later, on
December 8, 2004, Aon announced that an internal

53. Sally Roberts, Three Largest Brokers Cave in on Contingent income, BUSINESS INSURANCE, Oct, 25, 2004, at 44.

54. Aon was not the first of the major brokers to cease takin
brokers. R]. Lehmann, Rewriting the Rudes: Insurers and Br

2 contingent commissions. Willis was the first of the top four giobal
okers are Forced fo Adopt New Policies About Commissions, Disclo-

sures and Even the Size of Their Organizations. Now They Have to Meke the Neww Model Work, 105 BEsT's REV., at 16 (2005).

55. Ralph Savage, Broking -- Roundtable: State aof the Markel
56. Sally Roberts, Trio of Attarney Generals in Settlement Talk

Generation Game, POST MAGAZINE, March 31, 2005, at 5.
s 1with Ao, BUSINESS INSURANCE, Feb. 28, 2005, at 1,

57. Sarzh Veysey & Pera Miller, Aor Revamps London Fees; Broker Says it Will Make its Conpensation Clear, BUSINESS [NSURANCE,

Dec. 27, 2004, at 1.

58. Steve Daniels, Odd Man fr: Does Aon CEQ Have the Chop,

57, CRAIN'S CHICAGC BUSINESS, April 11, 2005, at 1.

59. Sarah Veysey & Peta Miller, Aon Revamps London Fees; Broker Says it Will Make s Compernsation Clear, BUSINESS INSURANCE,

Dec. 27, 2004, a1 1.

60. Jaseph B. Treaster, Aon HMay Settle Today in Incentive Payment Case, N, TIMES, March 4, 2005, at C2. Comparatively, Marsh
benefited far more than Aon on conungent commissions. March earned $840 million on contingent commissions in 2063, contrasted

with Aon's $169 miilion. Id,

61. Aon’s Fourth-Quarier Prafit Down 12%, N.Y. TiMEs, Feb. 9, 2005, at C4.
62. Judy Greenwald, Ryan Sees “ndications® Code Wam: t Followed: But Probe bas Fownd no Bid Rigging or Tying, Aon Says, BUsl-

NESS INSURANGE, Dec. 13, 2004, at 1.
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review showed no evidence that Aon employees
solicited false bids, engaged in bid rigging, or
committed antitrust vialations by tying reinsurance to
insurance placemenis.® Making up the corporate
mind is not always easy. )

In mid-December 2004, Spitzer intimated to
reporters that discussions between his office and Aon
about potential charges and setlement were
continuing.™ Interestingly, on the opposite page of
the BUSINESS INSURANCE edition that reported the
foregoing comments contains a full page advertise-
ment for Aon. They appear on every page 2 and they
take up the whole page. Aboxin the top right-hand
corner of this one page states: “Expertise is the
foundation for effective brokerage, but advocacy—
putting the client firsc—is the key to success.” In one
of the paragraphs of what is evidently an open letter
by Ryan to risk managers under a title of “In praise of
brokers™ provides:

For multinational organizations, a thorough
understanding of local regulations is
paramount to an effective risk program.
Global brokers bring understanding of and
access to the global insurance market, The
client gets the best possible placement in

terms of coverage, conditions and prjcing.ﬁs

A later paragraph hints at the purpose of the
advertisement. It discusses the recent changes in the
brokerage industry about how brokers are compen-
sated and about how the “new world of transparency
is a tremendous opportunity for brokers to beter
demonstrate our value by more clearly defining the
services we provide.” It then goes on to stress the
value brokers can bring to the commercial world.

As the year 2005 began, the investgators
continued their thorough review of the documents
obtained through the subpoenas. State officials and
Aon representatives continued to negotiate. The

63. Id.

llinois Atrorney General joined New York and
Connecticut in settfement talks in early February
2005.%6 Then in March 2005, both lawsuits and a
simultaneous sertlement were announced.

Richard Blumenthal

Before we go into more detail about the lawsuits
and the seulement, we will provide a short
biographical sketch of Richard Blumenthal (“Blumen-
thal”), the Connecticut Attorney General. In the last
essay, we reviewed the professional history of Eliot
Spitzer.

Blumenthal has an impressive professional and
political resume. He received his undergraduate
degree from Harvard and his law degree from Yaie,
(Spitzer attended Princeton 2s an undergraduate and
then Harvard for law school) Blumenthal's military
background includes being z sergeant in the U.S.
Marine Corps Reserve. (Spitzer did not have any
military experience.) Blumenthal was then appointed
a law clerk for Supreme Court Justice Harry
Blackmun.% (Spitzer clerked for a federal district
judge in New York City) Blumenthal's political career
began early He was an aide to Senator Daniel
Moynihan znd an assistant to Senator Abraham
Ribicoff. (Spitzer had no such experience.) Aftera 4
year stint as {1.§. Attorney in the State of Connecticut,
he was counsel with the NAACP Legal Defense Fund,
(Spirzer had a related extperience on the criminal law
side.) A few years into the NAACP job, Blumenthal
was elected as a Representative to the Connecticut
House (1984-1987), then a state Senator (1987-1990).
With the foregoing recitation, and given the state, it
seems obvious that Blumenthal is a Democrat, like
Spitzer. (What will presidential primaries look like in
8-12 years, or so?) Blumentha! was first elected as
Attorney General of the State of Connecticut in 1990
and has been reelected each time since in 1994, 1998,
and 2002, The next election for Attorney General in
Connecticut will be in 2006, Blumenthal's office has

64, Douglas McLeod, Spitzer Hints at Deal with Ao, BUSINESS INSURANCE, Dec. 20, 2004, at 3.

65. 1d, [Italics added.]

66, Ameet Sachdev, Mlinois Attorney General joins Aon Settlement Talks, CHICAGO TRIBUNE, Feb. 15, 2005.

67. For a recent study of the late Jusiice Biackmun, see Linda Greenhouse, BECOMING JUSTICE BLACKMUN (2005). The author is 2
Pulitzer Prize-Winning NEW YORK TIMES writer on Supreme Court decisions and history. The book is based on thousands of pages
of Justice Blackmun'’s private papers given to the Library of Congress and opened in 2004,
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been active in a variety of actions, including health
insurance fraud investigations, tobacco litigation,
welfare reform, enforcing the ban on assauit Weapons,
fighting utility cost hikes, and suing environmental
polluters.  His official website czlls Blumentha] “a
tireless advocate for consumers, the environment,
our children and the civil rights of Connecricut’s
citizens."® While certzinly lagging behind Spitzer, in
the amount of country-wide publicity and lagging
behind in time in investigating abuses in the financial
services industries, Blumenthal s still one of the more
prominent atorney generals in attacking American
corporations,® He has, for years, gomen publicity in
New York City and on Wail Street. For instance, he led
the states’ investigations into the antitrust problems
with Oracle’s attempted takeover of rival PeopleSoft.

Events in this clash began in the late spring/early
summer of 2003. On Friday, June 6, 2003, Oracle
offered $5.1 billion to take over the software maker,
PeopleSoft. 1tdid this onlya few days after PeopleSoft
announced it was acquiring one of its rvals J.D.
Edwards for $1.7 billion. Oracle was also a data base
and applications software developer. Its equipment
was used by companies in sales, procurement,
applied chain-management, manufacturing, and
human resources, Oracle was a sizeable company
with approximately 42,000 employees at the time.
PeopleSoft had only 8,100 employees. In the previous
relevant year, Oracle had sales of $9.4 billion, while
PeopleSoft had sales of $1.9 billion. ™ PeopleSoft
rejected the bid,”! Almost immediately, PeopleSoft
sued Oracle.”? Shortly thereafier, Oracle increased its
offer for PeopleSoft from §5.1 billion to $6.3 billion, 3
At this point, Blumenthal got involved and filed an
antierust against Oracle. Connecticut alleged that
Oracle’s acquisition of PeopleSoft would interfere
with the szate’s current computer system conversion

plan.™ Connecticut officials said that it wanted to
block the takeover because the officizis believed that
Oracle will discontinue the line of PeopleSoft
products the state uses and replace them with its own
products. According to state officials, thar would
create a problem for PeopleSoft customers, such as
itself ™ The state of Connecticut Comprroller, Nancy
Wyman, an elected officer, said the takeover would
treate an “enormous and expensive upheaval, and
something called Core-CT, which 5 the state's
conversion of its computer system and is a process
that was only a month old at the time. She said,

Aliowing this keover o go forward would
cost Connecticut taxpayers tons-of-millions-
of-dollars at a time when we can least afford
fz. It would 2lso mean an incredible loss of
work and employee training that has been
invesied in this important project. I am
hopeful that the Attorney General's acdon
[Le., that of Blumenthal} can prevent what
would be a terrible waste of time and

money. ™

Faitly obviously, this is quite similar in some
procedural respects—more political than technical
litigation respects—to the Blumenthal v. Aow case
which we will be discussing presently.

Blumentha] has continued to pursue the abuses
in the insurance industry. He has upset some
regularors and some in the insurance industry with
his recent proposal for a Stae constitutional
amendment o make the Connecticut Insurance
Commission become an elecred post, like the
Attorney General and the Comptroller, s opposed to
an appointed officizl as is now the case. Presumably,
Blumenthal is negatively and electively reacting to the

68, Office of Atomey General, State of Connecticut, i p:fwrwwcslibuorgauygenlimaintinksAinkpicl. him (Jast visited May 3, 2005)

69. Enemy of the States, 368 ECONOMIST 55 (Sept. G, 2003).

70. Mike Ricciuti, PeopleSaft Calls Gracle Bid “Atrocious,” News.CoM (wmrw.news.com) (2003).
71. Dawn Kawamolo, PecpleSaft Formally Rejects Oracle Bid, News.CoM (xww pews.cony) Gune 12, 2003).
72. Ian Fried, PeopleSoft Swes Qracle, NEWs.COM (ervew, news,com} (2005).

73. Margaret Kane, Oracie Ubs Jis PeopleSaft Offer, News.Com
74. One wonders if there was any political motivation involved

(e news.com) (Fune 18, 2003).

in the flling of this lawsuir. It makes one wonder as well, about the

lawsuit 1o be discussed presently.  Clint Boukon, Connecticit Sues Gracle Over The Bid For PeopleSoft, SOMEEODY'S WEBSITE

THROUGH GODGLE (June 19, 2003).
75. Id.
78, Il
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current, appointed commissioner who has filed 1o
act in the midst of the scandal in the insurance and
brokerage indusiries.”® His publicly stated purpose
is to bring “accountability” to the post since an
appointed official, as is now the case, reports to the
state’s governor.”” The proposal has not been
accepted by the stare’s Insurance and Real Estate
Committee.’0 The state's House Republican Leader
Rep. Robert M. Ward has argued that any potitical
oversight that an elected official would inherently
bring to the insurance industry would mean job losses
as insurers would inevitzbly move their operations to
other states. 8! (As many lots aware, lots of insurers
have home and/or major offices in Connecricut—
consider Hartford Insurance.}

This political opposition has led the elected
Blumenthal to announce that he would tzke the
proposal 1o the legislature.® He ynderstands this
route will not provide a quick resolution, thus
suggesting the effort may take two to three years to
“build momentum.™® Some complain that elected
insurance-regulatory officials would not necessarily
be more independent than appointed ones, because
those who would run for the post and would likely
solicit campaign: contributions from insurers or those
closely connected to them.®¢ of course, such elected
officials might look for insurance industry jobs later——
after gaining and leaving office.

There are other examples of his continued

activism in the insurance brokerage arena. Blumen-
thal has proposed a legislative bill that would require
brokers and agents to inform clients of all insurance
price quotes and explain in writing why a particular
insurer is recommended®® In addition, he is
advocating mandatory codes of Erofessional respon-
sibilities for brokers and agents.® Heis also pursuing
the potential of undisclosed paymeénts in the annuity
arena. Blumenthal recently subpoenaed records from
The Hartford concerning its group annuity business,
stating that the investigation was similar to the other
investigations involving undisclosed commissions.’’

Some are worried that active attorney generais,
such as Blumenthal, are improperly usurping the role
that federal regulators, such as the SEC, the FTC, and
the FDA, are mandated to play® Much of some of the
last set of so-called eriticisms have also been levied at
Spitzer. In any event, we move onto the lawsuits
against Aon,

The Suits

The Amomey Generals of the States  of
Connecticut, New York, and Hlinois, filed suit against
Aon on March 4, 20058  Their complaints varied
somewhat.

The New York Complaint
The New York Aworney General and s
Superintendent of Insurance made a number of

77. Diane Levick, Broker Fees Bilf Boosted; Disciosure Rules Mope Forward, HARTFGRD COURANT, March 53,2002, at E1,
78, Wrong Advice on insurance Post, HARTFORD COURANT, Magch 16, 2005, at A16.
79. Stephen Singer, Blumenthal Calls Jor New Insurance Regulations, ASSOUIATED PRESS STATE & LOCAL WIRE, BUSINESS NEWS, Feb.

9, 2005
80, id.

81. Diane Levick, Blected Post? Debate Beging; Insurance Regulator Selection Weighed, HARTFORD COURANT, March 1 1, 2005, a2t E1.

82,

83. Diane Levick, Elected Post? Debate Begins; nsurance Regulator Selection Weiphed, HARTFORD COURANT, March 11, 2005, at K1,
B4, Wromg Advice on Insurarnce Post, HARTFORD COURANT, March 16, 2005, at A10,

85. Id.

B6. Wrong Advice on insurance Fost, HARTFORD COURANT, March 16, 2005, at A10,

87. Diane Levick, fresurer Gatzges Accord Coszs, HARTFQRD COURANT, April 29, 2005,

88, Mike France, Dan Carney, & Heather Timmons, White Knights or Loose Cannions?: Its Staie AGs v, Corporate America, BUSINESS
WEEK, June 17, 2002, at 62. One reason that state auomey generals have become so active and o litigious against corporate America
is that they have far }ess red fape in pursuing criminai or civil charges than the federal regulatory agencies. Id.

89. Agreement Amang the Attomey General of the State of
the Attorney General of the State of Connecticut, the Llino

New York, the Superiniendent of Insurance of the State of New York,
is Aitomey General, the Director of the Division of Insurance, Hiinois

Depanment of Financial and Professional Regulation, and Aon Corporation and its subsidiasies and affiliates (collectively “Aon™) dat-

ed March 4, 2005. (available ar:
“Aon Setdement Agreement™),

ko S ALTa

.pdf, last visited Apri? 1, 2005) (herein,
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allegations as viclations of the state’s Executive Law
{fraudulent business practices), the Martn Act
(securities fraud and securities act violatfons), the
Insurance Law (deceptive and dishonest practices),
and common law {unjust enrichment and common
law fraud). The New York Executive Law and the
Martin Act are discussed in more detailin our previous
Essay V0 The Insurance regulators’ citation is
relatively short at 5 pages, in part as it specifically
refers to the allegations contained in longer civil
complaint by the Aworney General's office.9! 1t also
resembles its previous critique of MarshMac. Thus,
we will focus on the latter. These included:

to  preferred

*steering client business

insurers;

* promises to steer more business to insurers
if the insurer agrees to purchase reinsurance
from Aon’s reinsturance subsidiaries;

* requesting that an insurer raise its quotes for
a certain Aon client and then bragging about
how it made Aon a better partner for that
nsurer;

* having an insurer directly pay the salaries of
Aon brokers;

*collaborating with preferred insurers o
“freeze out” a competing insurer;

*hiding a lower quote for insurance in liew of
providing the client with a higher bid; and

*allowing preferred insurers with first Jooks,
last Jooks, and exclusive looks, on preferred
business,

20. See, supran.i.

The complaint clearly states the alleged motive for
such schemes: to make more money. Of course, there
is nothing wrong with this concept per se in cur
capitalistic économy. So, the complaint takes pains to
point out the harm s two fold: (1) clients had to pay
more (2) and they lost the benefit of their bargain with
Aon, where Aon did not act with undivided loyaleyand
objectivity in meeting their insurance needs. In other
words, the allegation is greed %2

The New York complaint is dramatic in actually
naming two of Aon’s senior executives as having
personally participated in the improper “schemes”.
First, Ryan is cited a5 having personally agreed to an
improper arrangement with The Chubb Corporation,
whereby Aon would steer more business to Chutbhb, if
Chubb purchased reinsurance from Aon’s reinsur
ance subsidiaries. The complaint also states rhat in
1994 Ryan “aliegedly demanded” reinsurance busi-
ness from CNA Insurance Companies if Aon steered
CAN to lines of its retail business, including
commercial reinsurance. Secondly, Michael O*Halle-
ran, whom the complaint identifies as “Ryan’s second-
in-command,” is said to have personally negotiated
“clawback deals” with insurers whereby Aon's
reinsurance unit would provide discounts which Aon
could recover through contingent fee arrangements
on its placing business with the same insurers. The
complaint then cites a direct report of O'Halleran who
alsc participated in sieering activities. In other places
in the compiaint, other individual lesser managers of
Aan are zlso Identified by name,

The contingent commission scheme is described
as being a central, though undisciosed, facet of Aon's
revenue stream. As Aon is paid for its services by flat
fee or percentage commission, the contingency
monies were obviously a sweet deal as representing
almost pure profit. To bolster the contingent
commission model, in 2001 Aon formed 2 small cadre
of executives into the newly created and monikered

91. In the Matter of Aon Corporation, et al., New York State Insurance Depe, filed March 4, 2005; Complint The People of the State
of New York v. Aon Corporation, filed March 4, 2005, Supreme Court of the State of New York, County of New York.

92. Discussions of vices and sins are becoming more and more common, these days, ever: if socially scientific business studies are
not. See, Phyllis A. Tickle, GREED (2004). This book is par of the series published by the Oxford University Press on “The Seven
Deadiy Sins.” One of the most Inzeresting features of this book is te be found in its short collection of figures. One of them is a
painting entitled, The Greenspan Buddah (2006). Another is 2 photograph of Zasu Pius, shown sleeping with her money. This is
apparently taken from a Bim release in 1925, entitled GREED. The Pitts photo is Figure 7. The final of the photos is of Michzel Dou-
glas in WALL STREET (1987), We return to this theme in the Conclusion,
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Syndication Group. This band of merry men for
business warrior brothers) was tasked with creating
more nationally-based, “preferred partner” relation-
ships ted 10 lucratve contingent commission
machinations. Of course, the insurers were not really
Aon's partners. This usage of the word is currently
fashionable business rhetoric. . A number of
communications are provided as examples of the
Syndication Group'’s efforts o both forget these
agreements with large isurers, and to instill the
message within the brokerage’s ranks o steer
business toward the preferred insurers. Employees
were provided financial incentives to direct business
toward the preferred insurers paying the largest
cantingent commissions to Aon,

In one inweresting case highlighted in the
Compilaint, Aon encouraged an insurer to provide an
inflated bid. In 2003, Aon had placed an insurance
policy for  company called Pearlstine Distributors,
Inc., with Zurich North American Insurance Company
(“Zurich™). After binding the policy, Zurich evidentiy
became a bir nervous abut the risk, so paid $18,000
for an excess insurance policy. Zurich expressed its
displeasure and Aon agents therefore promised to
reimburse them for the exira coverage. An early
prospect to do so came up three months later when
Fieldstone Investment Corp. (“Fieldstone™) hired Aon
to cbuain workers’ compensation coverage, Aon
referred it to Zurich, who initially provided a bid of
about $250,000. Before passing the bid onto
Fieldstone, Aon pushed Zurich to raise its bid. Zurich
complied, giving a new bid of about $290,000. Aon
presented the bid to Fieldstone and it was accepted.
Shortly thereafier, Aon employees sent several
communications to Zurich that clearly indicate Aon
thought that its debt was paid off, to boor, and since
Zurich received over twice as much as its extra
expense for Pearlstine, Aon was closer 1o 1 higher
contingency commission payment,

The complaint also outlines how Aon manipulat-
ed the marker in placing personal lines insurance.
Since 1999, Aon worked with Chubh Corporation and
Fireman's Fund to place auto and home insurance of
executives of its retail clients under z deal in which

the two insurers helped fund the salaries of Aon
brokers and paid Aon bonuses for generating more
business.” Some of the brokers funded in this way
were told to seek bids/prefer Chubb and Fireman's
Fund, and further, not 10 waste time in soliciting bids
from AIG, then a newly aggressive player marketing
personal lines policies. The explanation was that AIG
had refused to enter into a contingent commission
agreement, so were to be generally disregarded.
Chubb znd Fireman’s Fund were evidently chosen
since they are some of the highest paying insurance
companies.

One interesting e-mail by a manager in the
Syndication Group indicated: “If we approach AIG on
ali submissions, the reason for carder choice will
always be rate and it will slow submission process,”
Thus, employees were directed that if they did solicit
an AIG quoze, they must give Chubb and Fireman’s
Fund a last look ta force them to march or bear the
price. In one instance in 2003, a Syndication Group
executive penalized an Aon broker who was about 1o
move an account from Chubb to AIG without giving
Chubb a last look. The executive wrote that “[t]his is
unaccepiable.” Documents show thar in 2000, Aon’s
then CEQ, Ryan, himself, discussed the incentive
program directly with the CEO of Chubb. The deal
was jucrative for both companies: Chubb wanted
more business directed its way by Aon, while Aon
wanted Chubb to purchase reinsurance from Aon’s
reinsurance subsidiary  Handwritten notes from
company executives indicate that Aon would reduce
the reinsurance rates to Chubh by 50%, with the
expectation that it would eamn the discount back
through the bonuses Chubb would pay for directing
business its way. Spitzer has described such an
artangement as a “clawback.”  So has Blumenthal,
as we shall see.

The complaint goes on to oudine similar
“clawback” arrangements involving Aon’s selling
reinsurance to an insurer in return for Aon’s placing
clients’ insurance at the same insurer. The others
invalve Liberty Mutual, RLI Insurance Company, and
Travelers Insurance Company.

Thelast set of facts regards the conflicts of interest

93. Joseph B. Treaster, Aon Ingueiry Suggests Problems in Home and Auto Insurance, NY. TivES, March 7, 2005, a1 9.

94, Id.
95. Id.
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conceming Aon's employee benefits insurance
consulting group. Aon Consulting is paid to advise
employers about price and quality of various
employee benefits. Again, Aon Consulting's image
was crafied around placing the client first and
achieving the best results for the client. However, Aon
Consulting geared at least some of its recommenda-
tions toward companies offering contingent commis.
sions, and particularly, those offering higher
contingency commissions. When UNUM Provident
Insurance Company (“UN UM”) sought to decrease its
contingency percentage, Aon Consulting threarened
that such a move would mean its consuitants would
be less iikely to present UNUM productsto consulting
clients.

Time and time agzin, the complaint hammers on
Aon for failing to disciose any of the foregoing
arrangements to clients. Aon’s staff took great pains
to indicate its loyalty and primary focus on client
service, yet at the same time were cutting deals with
insurers and made it clear withoutany subtlery, in fact,
being pretty blatantly, that insurers had o cooperate
with their model or lose business. The vast majority
of the allegation appearsto he a failure ro adequately
disclose these other COMPENSaLOry arrangements,
Only a few instances are discussed whereby Aon
appeared to outright lie about it when asked [directly]
by clients. These generally occurred after the early
2004 public focus on contingency cormmissions when
afew clients asked Aon zbout whether the hroker had
also engaged in such practices.  Aon's employees
denied it on the few occasions listed.

After the lengthy (34 pages) of factual ailegations,
the five (5) causes of action are very briefly pled. As
indicated, they are identical 1o the MarshMac Jist,
exceptforthe lack of an antitrust claim. Naturally, they
are subject to the same critique,

The Connecticut Complaint

The Connecticut actions listed violations of the
Connecticut Unfair Trade Practices Act and the
Connecticut Unfair Insurance Practices Act. Ir utilizes
WO types. The tone of the complaint is rather
chastising, besides being clear and disciplined,
though it seeks to paint 2 picture of corporate greed,
overreaching, and the consequences of 2 company

exploiting its strength in a consolidated industry. It
sets forth-or reproduces—a number of snippets and
quates evidently obtained from Aor, as well as those
of insurers, as well as from communijcations,
brechures, and Aon’s interner site, among other
sources. Near the beginning of the complaint, it
highlights Aon’s declarations of trust, its staterments
that its primary commitment is to clients, and its claim
ofastellar service record. For instance, hereisa quote
from Aon’s website: “With our expertise around the
world, you can rely on Aon to help insure your vision,”
The complaint is different than most original
petitions in other ways. Its writers clearly attempted
10 bring some humorous, as well ag critical, irony o
the story of greed. Many lawyers might disapprove of
this highly political pleading philosaphy and brand it
“fiippant”. Here are a few of the subheadings:

*“The Insurance Industry—What You Don't
Know May Cost You”

*“The Pot of Gald at the End of the Rainbow
—-Brokers Receive Undisclosed Payments”

*“To Be On A “Level Playing Field' Insurers
Worked To Conceal the Override Payments
They Paid The Brokers Like Aon”

*“All Customers Foot the Bill—You Load it,
We'll Seli It

Connecticut’s complaint is also interesting in its
specificity. Some events and some wrongdoings are
both detailed vividly, The vast majority of the
document, 25 out of 33 Ppages to be specific, contains
detailed “Preliminary Factual Allegations.” Thus, the
Connecticut Complaint resembles the Spitzer ver-
sion, at least in jts general outline and structure, It
names specific companies that were involved in
certain wrongdoings, but it also names some of those
clients who were harmed by Aon’s practices. We
discuss some of these here.,

The complaint names Aetna, Inc, ("Aetna™ and
Anthem Blue Cross Blue Shield (Anthem™?” as two
of the Aon preferred insurers, Surprisingly, Richard
Snook, a Connecticut arorney in the AG’s office, did

96. Eg., with respect to the use of securities statutes, See, Quinn & Hamilton, Essay IV, supra n.1.
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not make “uiple-A’ jokes. Aetnz and Anthem
evidently had agreements whereby they paid Aon
additional payments, described variously as “over-
rides,” “bonuses,” or “kickers.” The complaint calls
these agreements merely a “subterfuge” for what
were, in essence, “kickbacks” for preference i
steering clients their way. The complint claims that
such kickbacks were not disclosed to clients, whose
contracts with Aon generally just provided that Aon’s
compensation would generally come from z flat fee
Or 4 percentage commission.

Aon’s dernands for the extra compensation, while
secret from the public, were forcefully conveyed to
the insurers. The compiaint shows that regulatory
officials carefully culled through many documents
and selected key points. For example, an internal
Aetna e-mail is quoted at length:

Our SE Region Broker Conference at the
Cloister was a great success. ...Afier a nice
exchange of comments one of the brokers
made a comment that changed the direction
of the discussion. ... ‘you guys just don't get
[it], pri ini, jon is not the
issue. ... it’s my compensation.’ (Emphasis in
original.) He then proceeded to describe the
special override arrangements he had with
{several insurance companies] (all 5500
nondisclosed)....that would preciude him
from ever giving us his Life/Disability
business. The others around the table chimed
in with full agreement.

S0, at least that insurer knew the score—ar least sort
of.

The complaint then outines how insurers
definitely got the message about how to improve their
chances at business from brokers like Aon. Anthem

Nk L

offered Acn an incentive program with a glossy
brochure proclaiming: “Now Anthem Gives You More
Bonus Potentali Crack the Bonus Vault with your
Anthem large Group Health Sales and the money is
yours...." This is hardly the best arrangement when
Aon’s promise 1o “place our clients first ar all times”
and that “[olne of our core values is always
maintaining a client focus,”

The big problem with the preferred arrangements
between Aon and its participating insurers is the
incentive Aon had to breach its duty of objectivity and
loyalty 1o clients. Aon could, and did according to the
complaint, steer business to preferred insurers at
higher prices in order to profit, and profit grearly it
did from this scheme. Thus, we next turn to the
aliegations abour how these arrangements impacted
Aon’s performance in providing services to its clients.

Inaddition to monetary rewards, other incentives
were offered to Aon by insurers, such as home
electronics, or ips to exotic locales.® Again, the
complaint is not shy abour specifics and names some
of these wonderfu! vacation places.”

As previously stated, the compiaint contains
specific allegations concerning certain clients who
were harmed or deceived by Aon's pracrices. A
number of cites were among the customers Aon
deceived. 1™ For insmnce, the city of Hartford,
Connecticut, had paid Aon up 1o $80,000 annually
from 1999 1o 2003 with the understanding that Aon
would help the municipality purchase insurance at
the best price.!®! The city sought a variety of
coverages for police, fire and sanitation services, for
real property, and other governmental services.
Instead, Aon furtively solicited kickbacks from the
insurers Aetna, Anthem, and Blue Shield of
Conmnecticut, in return for getting Hariford's
business.’% Aetna contends it initizlly balked at the
kickbacks, but eventally relented, in part, because it

97. For a history of these insurance companies, except for Anthem, see, Robert N. Cunningham I and Robert N. Cunningham, Jr.,
WITHOUT BLUES: A HISTORY OF THE BLUE CROSS AND THE BLUE SHIELD SYSTEM (1997). There is only one reference 1o Anthem. See, Id.

241.

98. John M. Moran, A Syster of Secret Payments Exposed: Lawsult Details Aetne's, Anthem s Deals with Broker, HARTFORD COURANT,

March 5, 2005, at E1

99. These are The Hilton at Torrey Fines, California, the Ritz Carlton at Half Moon Bay, California, and the Grand Wailea in Maui,
Hawail. Blumenthal v. Aon Corp., Judicial District of Hartford, State of Connecticut Superier Court, March 4, 2003, at 8.

100. msurance Scandal Widens, HARTFORD COURANT, March 9, 2005, at A12.

101, M
102, 14,
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stated that there was no law against it. 103

The town of Manchester paid Aon an annual
retainer 1o provide consulting services for placing the
city's health insurance coversge. Aon did not tell
Manchester that it received other compensation for
Manchester’s husiness and, indeed, the complaint
notes that when a wwn official asked an Aon
representative whether Aon received anything from
other sources, the Aon agent said no. ‘This smtement
Was not true since Aon received large payments from
Anthem, the insurer of Manchester’s health coverage.
As the publicity about contingent commissions in the
insurance industry proliferated, an Anthem represen-
tazive in March 2004, evidently faxed a dacument to a
Manchester official for signature in which it
purportedly informed the town that Anthem
(generically) may have contracts with other parties
which may require Anthem to pay incentives or other
types of compensation for performance.

Aon’s special and lucrative arrangement with
Anthem evidently worked. The Connecticut lawsuic
alleged that every Connecticut municipality that hired
Aon to find health coverage signed with Anthern. 1%

The complzint also outlines Aon’s failures with

. Tespect to its client, Yale University How the

Connecticur AG could get Yale into its sut is unclear.
Yale is 2 private school, after all, although Blumentha]
studied law there. It is also unclear how Snook, the
authar of the complaint, could resist (though he did)
humorous, Yale-based subheadings, or perhaps he
considered these:

*The Rich Large Sheep Lost It's Way;

*Gentlemen Sale-Steers Off On A Spree!

*Doomes From Here To Eternity?

*More Unworthy Than Such As We? [or:]

*Brokers: Have Mercy on Such As Wel [But,
Obviously, Not Both!]

*Bah! Bah! Bah!

103, id

Cne wonders where they went. Surely, the draftsman
of the complaint were not misied by Yalee-Blumenthal
inte giving them up. Not a chance!

In any case, Aon and Yale had a contract in which
Aon’s compensation for servicing Yale’s insurance
needs for its emplovees was to be an annual retainer
paid by Yale. However, Aon had an arrangemerit with
Anthem whereby Anthem would pay Aon 2
commission. As can be expected, Yale’s heaith
insurance coverage was placed with Anthem. The
complaint then alleges that in comparing the contract
Aon had with Anthem and the contract Aon had with
Yale, it appears that Aon was being paid for the same
services by both Anthem and Yale, More specifically,
both Anthem znd Yale paid Aon o help with
policyhelder communications and resolving claimant
issues. Not surprisingly, Aon failed to inform Yale of
these arrangemenus, Furcher, the complaint makes
clear the fiduciary problems in an Aon/Anthem
contract. Quoting from the complaint:

[Wihat is unusually problematic and
disconceriing about the Anthem contract
with Aon is that It requires Aon to ‘provide
unbizased advice to account holders’ and, in

, ‘[eJnsure ... insurance is
purchased through Anthem...’ [Emphasis in
original. ]

Aon got a cornerstone of §45,000 per month from the
insurer,

The other problem the complainthighlights is the
fatlure of Aon 1o disclose all of irs compensation in
reguiatory reporting to any of its customers. Spitzer
did not raise the issue. Here, it is. Employers are
required by federal law to report on Form 5500 all
compensation paid to a broker for the employers’
purchase of employee benefits insurance covered by
ERISANS  Since employers may not have this
information, industry practice is for the insurer to &l
out Form 5500 on behalf of the employer. The
compilaint outlines some specific communicatians
whereby brokers, including Aon and MarshMac,
pushed to exciude some of the non-ordinary

104. John M. Moran, A Syster: of Secret Payments Exposed; Lawsuit Details Acing 5 Anthewm’s Deals with Broker, HARTFORD CoU-

RANT, March 3, 2005, at E1
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compensation from the Form 5500 filings. This
portion of the complaint, more 5o than the others,
uses communications by other brokers to make the
case against Aon. It is 2 story that implies that since
other brokers are complaining about keeping
amounts off of Form 5500, then somehow this
includes Aon as well. While the overall argument in
this section ahout the large brokers attempting o
craft compensation arrangements to keep amounts
off Form 5500 is compelling, we find it insufficient to
actually link Aon inio implementing such a scheme.
Perhaps the importance of this information to
Connecticuzt officials was not that Aon somehow
participated in creating false reports, but that there is
some evidence that it wanted to keep these additional
forms of compensation secret from clients. We shall
return to this in the Conclusion.

Connecticut Artorney General Blumenthal stated
that Aon's “scheme distorted and corrupted the
insurance market—inflating prices and stifling
competition.106

The kickback armn%emem is also referred to as a
“pay-to-play” scheme,’" since Aon was effectively
requiring insurers to provide Aon with direct rewards
in return for Aon giving them business, The problem
is that Aon's responsibility was to find its client
appropriate insurance coverage at competitive rates.
Blumenthal, through Snook, also calls these
“clawbacks.”

Aon’s scheme of kickbacks was not limited to
commercial insurance, When working with compa-
nies to obtain insurance, Aon sometimes offered 1o

INSURANCR LIEIQQILHM

also find personal auto and homeowner's insurance
for the companies’ executives and owners.!%®
Complex, creative linkages, of course, can create
profits.

Ilinois Complaint

We have been unable to locate a copy of the
Complaint filed by the Attorney Generai of Wincis.
There is very little detail reporzing 2bout it in the news
media. Perhaps the subsequent edition, amendment,
or revision of this, Essay V will enable us 1o provide
readers with more details. The following is whar we
have found.

Evidence revealed by Ilinois Attorney General
indicated that Aon had undisclosed agreements with
preferred insurance companies. In one email
described by Illinois officials, 2 senior executive of Aon
admits to favoring certain insurance companies: "We
will not make our goals and maximize revenues if we
place business with non-partners."1% Further, there
was evidence that Aon would steer business to
insurance companies in return for which those
insurers would then encourage its retail customers to
buy reinsurance from one of Aon’s reinsurance
units. !0 The Illinois complaint also describes how
Aon would steer business 1o insurance companies in
return for the insurers’ promise to purchase
reinsurance from Aon’s subsidiary. The Atorney
General's suit contends that these arrangements
violate the brokers' legal duty to its clients to
recommend “the mostappropriate insurance and risk
management products.”

105. Employee Retirement Income Security Act of 1974, “Federal law requires most private employers o disclose all compensation
paid to brokers in connection with those employers’ purchase of ERISA-covered benefit insurance for their employees. This infor-
mation must be reported on Form 5500 and be fled by the employer with the United States Depanment of Labor. The emplayer
may not necessarily know the specific amounts and types of compensation (7., commission, consulting payment, override, com-
munication fees} that the insurer has paid to the broker. As a resull, the insurer usually prepares a schedule for the Form 5500
(“Schedule A™ or “Form 5500 on behalf of the employer, which reports the amount of the compensation the jnsurer has paid to
the employer's broker.” (Pleadings tend not to be perfect from a preparation point of view. The above quotation is found in §41 on
p.13. Itis the second paragraph in §D of the Complaing, although it is not entitled either “Complaint” or *Petition.” Unforiunaely,
there is a §B; however, there is neither a §A nora §C.

105, Insurance Scandal Widens, HARTFORD COURANT, March 9, 2005, at A12

107. John M. Moran, A Systemn of Secret Payments Exposed; Lawsuit Details Aea’s, Antbem’s Deals with Broker, HARTFGRD CoU-
RANT, March 5, 20035, a1 EL

108. Joseph B. Treaster, Aon Inqueiry Suggesis Problems in Home and Aute Insurance, N.Y. TiMzs, March 7, 2005, at C9.

109. Iinots Attorney General Lisa Madigan, Press Release, Madigan, Grilio Announced Ciusl Suit Agains!, Settlement Reached with
Hilinqis insurance Brokerage Firm Aon: Investigation Uncovered Uniawfid Contingent Commission Kickback Scheme, March 4,
2005.

110. 1d.
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The Concurrent Settlement

Aon settled with the states of Connecticut, New
York and IWinois, in agreeing to pay $190 million in
three payments over 2 3 years. The $190 million will
be paid into a fund to be used to compensate eligible
policyholder clients. Interestingly, the serlement
covers the entire U.S., and not just the three states
involved. Certainly the state reguilatory agencies have
the task of creating 2 formula to determine the
amount that each policyholder client is enitled 1o
receive. Based on this formula, Aon must caiculate
each such payment and notify the eligible recipient
by June 30, 2005, Eligible policyholder clients are
U.S.-based clients wha hired Aon for services related
w0 insurance placement between January 1, 2001 and
December 31, 2004 where Aon was entitled to
contingent commissions from the insurers for
referring such business. Those eligible clients who
elect w0 participate must nodfy Aon by Ocrtober 30,
2005 and execute a release of liability. The release
does not cover claims rejated to the sale or purchase
of Aon securities.

Monies will be paid out of the fund to the extent
itis funded (because of the monetary intake system).
If there is money remaining after the full payout of al!
participating clients, Aon does not receive any refund;
instead, the monies are 1o be distributed 10 non-
participating, but eligible, clients. In an interesting
twist, the agreement also states that the amount a
non-participating, eligible client can receive from the
fund is capped at 80% of the amount Aon originally
calculated as their respective share. In other words,
eligible clients are told that if they do not sign a waiver,
they will be entitled 16 less money (well, atleast under
this arrangement), So, this appears io be a state
authorized sanction for not signing a full release of
liabilisy. As an eligibie client, you have the option of
not signing the release, but if you choose not 10, you
will be financially penalized and face the risky
prospect of pursuing your full entitlement on vour
own through other legal measures.

Per the agreement, the $190 million is not
deemed 10 be 2 fine or penalty, Aon also agreed that

it would not seek indemnificarion or other
reimbursement from insurance companies or anyone
else for the monetary settlement. In some ways, this
settlernent resembles the Spitzer/MarshMac Settle-
ment, not 1o mention los of others.

Despite quickly setiling, narurally, Aon did not
admit any wrongdoing explicitly, and, indeed, Ryan
stated that Aon “did not agree with z number of
allegations in the complaints,” withour specifying
which ones.*!1 1n conjunction with the settlement,
there is 2 statement attached to the agreement that is
purported to be a public apology, the contents of
which has been reported as this:

As these investigations have revealed, Aon
and other insurance brokers and consultants
entered into contingent commissions and
other arrangements that have created
confiicts of interest, [ deeply regret thar we
wok advanrage of those conflicts. This
conduct violated the longstanding principle
embodied in our Code of Conduct and Aon’s
Values Statement that our clients must always
come first. Such conduct was improper and I

apologize for jt."11?

However, such statement is tempered by his
additional public comment that “seme of our
employees have violated our code of conduct. ... We
don’t believe these allegations are indicative of Aon's
practices.”’* Blumentha! obvicusly disagrees. About
the same time as Ryan is hedging on how pervasive
the misconduct was, Blumenthal announced:
"“There’s no question that these iflegal practices were
known and sanctioned at the highest levels of the
company and were pervasive throughout the
organization.” ¥ We assume Ryan and Blumenthal
agree to disagree, despite the settlement,

In addition o the monetary charge, Aon agreed
10 cease certain business practices and to institute
others. These were modeled after the MarshMac
settlement terms.’® These include:

111. Richard Wilner, Light Sentence—Aon Gets Slap on the Wrist in Spitzer Frobe, NY. Fost, March 3, 2005, at 19,

112. .

113. Joseph B. Treaster, Aon Inquiry Suggests Problems in Home and Aoy fsurance, Y. TiMes, March 7, 2005, at C9.
114. Joseph B, Treaster, Aon Wit Pay §190 Million 1o Seitle Complainis on Bids, NY. TiMes, March 5, 2005, at C3.
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INSCRACE LiTHATION

*As compensation for purchasing, placing,
renewing, or servicing any insurance policy,
Aon will accept only a specific fee from the
client or a specific percentage commission
paid by the insurer,

*Aon will disclose in plain terms the amount
of the commission in dollars or a percentage.

*Atthe end of each year, Aon will inform each
client of ali compensation it received during
the previous year from anyone with respect ta
the client’s policy.

eAon will not accept any other type of
compensation from an insurer, and

spectifically, not any contingent consideration

or payment of employee salaries. 16

*Aon will not solicit or request any false
quotes for insurance placement.

*Aon will inform each client of all quotes,
including the terms thereof; it does receive
for the client’s insurance business.

*Aon will not solicit or accept any promise
from insurers or otherwise engage in any
preferential treatment from any insurer.

*Aon will not place business through a
wholesale broker without the client’s specific
consent.

*Aon will jmplement written standards of
conduct regarding its new compensation
policies consistent with the setzlement and
will institute employee training concerning

such policies, and other business ethics,
antitrust and trade practices compliance and
reporting.

*Aon shail not violate specified laws of the
States of New York, Connecticut, or Ilinos.

*Aon’s Board will establish a Compliznce
Committee to monitor the company's
compliance with the compensation policies.

*Any complaint from an insurer regarding
compensation wil be forwarded to the
Complance Committee,

*Aon must file annual reports with the states
of New York and Illinois for five vears.

This agreement in many ways resembles the
settlement with MarshMac., Some challenge whether
the settlement was severe enough. One commentator
calied it 2 “slap on the wrist. "' Another indicates
Aon “got off easy™!8 The £190 million is said to be
tax deductible.!®

While the regulators proclaimed that Ryan issued
a public apology, we don’t find it amounts to much. It
reminds us of a young child forced by a parent to
apologize and who then begrudgingly says the words
“T'm sorry” bui clearly does not mean it. Furthermore,
since Ryan is clear that neither he nor the company
agree with the veracity of all of the factizal allegations
but refuses to specify which, we cannot understand
exactly what he is apologizing for. Ryan explained that
he consented to the setdement, despite the
disagreements over the allegations, in favor of
“putting this behind us."12® This is particulasly of
interest since Ryan is not specifically denying the
allegation that he persenally arranged a deal with an

}15, Michael Ha & Mark E. Ruquet, Ao Settles Probe for $190M; CEO Apologizes for Conflicts, NAT'L, UNDERWNTER, Mare 14, 2005,

at§.

116. Gddly enough, Acn is still listing contingent commissions ir ils most recent financia} report.

117. Richard Wilner, Light Sentence — Aon Gets Slap on the Wrist in Spitzer Probe, N.Y. POsT, March 5, 2005, at 19.

118. San Friedman, Apology Accgpred?, NAT'L UNDERWRITER, March 14, 2005, at 5; of. Ralph Savage, Broking — Roundiable: State of
the Market -Generation Game, POST MaGAZINE, March 31, 2005, at 5 (English insurance brokerage executive indicating the huge
settlement numbers are out of proportion considering the brokers thought their contingent commission practice was lawful).

119, Id.

120. Michael Ha & Mark E. Ruquet, Aon Settles Probe for $190M; CEO Apologizes for Corflicts, NAT'L UNDERWRITER, Marc 14, 2005,

at 6.
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insurer to basically swap retail placements for the
purchase of reinsurance. Furthermore, the agree-
ment specifically stares that Aon is not disqualified
from doing business in any of the three states, which
presumably means it is also not disqualified from
getting a state’s business.

Some argue that 2 major reason that Aon could
get away with its behavior was that since 1984,
industry consolidation had reduced competition in
the insurance brokerage industry, thereby leaving the
remaining few conglomerates with substantial
influence.’?*  More importantly, by 2004 where
MarshMac held 40% of the market in placing
Insurance for corporate America and Aon held 30%,
competitive forees that may otherwise have prevent-
ed the conflicts of interest were weak, 122

Aon’s Fature

In early April 2605, Aon named as Ryan’s successor
Gregory Case, a consultant at McKinsey & Co,, who
counseled insurance companies on business practic-
&s, including Aon. The choice surprised many as Case
has no apparent experience actually running a
company, much less a large company and a public
company. 12 Case had, though, headed McKinsey's
global insurance practice and at another point its
North American financizl services sector.™! In
addition, Case served on the consultng firm's
shareholder operating committee in charge of
managing the big business,

This choice has had supporters and critics. One
author wrote that *Aon Corp. is handing the rudder
0 a public company neophyte at the stormiest point
in its history.”™ There is also concern that Ryan's

centinuation in what appears to be an active role will
not provide Case with true independence.’8 The
market did not seem to know which side 10 take zs
Aon's share price moved very linie afier the
announcement, ' For his part, Case argues that Ryan
remains a critical player in Ao and that Case himself
stipulated that Ryan would have a continuing role 1o
play in Aon’s business affairs. 128 Regardless, Ryan
would retain a position of power since he and his
family control about 11 percent of Aon stock. 122
Case has received a substantial employment
package. 9 He hasza 5-year contract with a base salary
of $1.5 million, and an annual incentive bonus of up
to §$3.75 million. The first year’s incentive bonus is
agreed to be not less than $1.875 million. Aon also
gave him a restricted stock award and stock options.
There remain signs that Ryan remains active in his
occupation. At a national conference for risk
managers in late April 2005, Ryan squared off against
MarshMac senior executive Michzel G. Cherkasky on
the subject of contingent commissions. Cherkasky
stated that “I firmly believe the marketplace needs 1o
say ‘no’ 1o contingencies.” Though, Ryan asserted:
“I¢'s 2 free market... If the buyer says, ‘I think it’s fine
that my broker or agent takes contingent commis-
sions,’ then it should be zllowed. "1 Though Ryan did
indicate there should be transparency in broker
campensation. While Cherkasky argued there should
be standardization jn the industry on compensation,
Ryan again argued fora free market. Ryan also showed
his continuing influence when he stated absolutely
that Aon would remain in the reinsurance market
(despite the conflicts of interest). At that same
conference, Ryan seemed to refocus the responsibili-

121. John M. Moran, A Svstem of Secret Payments Exposed; Lawstit Datatls Astna’s, Anthem’s Deals with Broker, HARTFORD COU-

RANT, March 5, 2005, 4t E1

122. Joseph B. Treaster & Alex Berenson, Inguiry is Said to Find Deceprive Practices at Aon, NY. TiMES, Oct, 25, 2004,
123. Steve Daniels, Odd Man Jn: Does Aon CEO Have the Chaps; No Corporaie Resume; Ryan Still Doton the Hall, CRAIN'S CHICAGO
BUSINESS, Aprif 11, 2005, at 1; Ameet Sachdev, Aon Selects LourProfile Qutsider as New CEQ, CHICAGO TRIBUNE, Apri} 5, 2005.

124, 1d.

125, Steve Daniels, supran. 125 ar 1,

126. Ameet Sachdev, supra n. 123.

127, 1d. .

128. Steve Daniels, Odd Man In: Does Aon CEQ Have the Ch
BusINess, April 11, 2005, at 1.

ops; No Corporate Resime; Rvar Sll Down the Hall, CRABVS CHICAGD

129. Ameet Sachdev, Ao Selects Low-Profile Owtsider as New CEQ, CHICAGO TRIBUNE, April 5, 2005,

130. Acn Form 8-K, April 4, 2005.

131. Sally Roberts, Cherkasky, Rvan Differ an Compensation lssue, BUSINESS INSURANCE, April 25, 2003, a1 14.
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ty for brokers keeping their clients informed. In a
discussion about transparency about brokers' com-
missions and practices, he stated that corporate risk
managers “should never put yourself in the position
that you can't answer [questions about] what it is
you're paying for,"132

As with any true soldier braving battle and hoping
to live another day, Ryan is optimistic. "Aon now has
these investigations behind us and can move forward
with renewed focus on our clients,"13 Aon got off a
lot easier than MarshMac. While MarshMac paid $850
milion to settle the states’ suits  about s
compensation practices, Aon paid $190 million,
Further, while some of MarshMac's executives have
faced criminal charges, there is no indication that any
of Aon’s employees wiil, 134

Aon clearly remains a significant and viabje player
in the insurance brokerage business. Aon continues
10 employee about 48,000 people around the globe
(about 21,000 in the U.S. alone). 35 Aon remains the
largest global reinsurance broker, the largest U.5.
wholesale broker, and the second largest giobal
insurance broker. Revenues for brokerage services
exceeded $5.7 billior; in 2004, while revenues avera]l
exceeded $10.1 billion in that same year.

Stll, with insurance brokering being the most
significant portion of its business, even Aon seems
concerned about the impact of eliminating contin-
8ent commissions. In its most current annual Teport,
Aon refers to such elimination and lises itas a risk to
its insurance business:

There is no assurance that we will be able to
develop an  effective new business
compensation model, nor can we assure that
any new business compensation model we
develop will generate revenues equivalent to
those previously receive from contingent

132. David M. Katz, M,

ing the Risk M,

IThE Loy

commissions.

Indeed, the change in business compensation model
is listed as a factor that could “significantly affece
[Aon’s] financial performance.” Later, Aon lists the

-change in the fompensation model as a new

development that “could adversely affect us® in
competing in the marketplace, 136

Despite its initial voluntary repudiation of
contingent commission agreements in the fall of 2004,
Aon asserts that the $50 million in net receivables on
its books related to contingent commissions as of the
end of 2004 remain valid debts that Aon “believe[s)
we are entitled 1o and will callect,137 Moreover, in
its quarterly report for the quarter ended March 31,
2005, Aon booked another $13 million in contingent
commission  carnings!™ We find this position
intriguing and appalling. Aon (somewhar) voluntarily
discontinued the contingent fee arrangement in
October 2004, it purportedly made 2 public apology.
The evidence shows that the lure of getting higher
contingent fee revenues altered some decisions by
Aon employees that were not in the best interests of
the clienzs. Aon has agreed to huge payours because
of the contingent commission practice. After all that,
Aon still maintains that its booked conzingent
commissions are due, lawful, and fair?

Aon has aise undertaken to substantially revamp
its business enterprise system by shedding certain
business units. There are signs that Aon intends to
refocus on its commercial brokerage business.13? Acn
has divested itself of several non-U.8, business unirs,
including its UK. claims-services business, reinsur-
ance brokerage run-off company, and claims
administration services unic, 149

There are aiso signs that Aon is reacting 1o the
publicity on other types of conflicts of interest.

, CFO.com, Aprf? 28, 2005.

133. Richard Wilner, Light Serterce—aon Gers Slap on the Wrist in Spitzer Probe, Y. POST, March 5, 2005, at 19,
134. Joanne Wojcik, Ao Sets Up $190 Mittion Fund to Repay Clients in Serilement, Busivgss INSURANCE, March 7, 2005, ar 34,
135. Aon's Annuat Repert on Form 10.K for the year ended Dec. 31, 2003, 2t § (filed March 15, 2005).

136, Id. ar g,
137. Id. at 25,

138. Aon's Form 10-Q for the quarter ending March 21, 2005 (filed May 9, 2005),

139. Pergpectives: Brokers’ Survival ma

v Hinge on Finding What They Do Best, BEST'S INSURANCE NEWS, Feb. 28, 2005,

140, RJ. Lehmann, Rewriting the Rules: Insurers and Brokers are Forced 10 Adopt New Policias About Commissions, Disclosures
and Even the Size of therr Orgasizations. Now They Have 10 Make the New Model Work, 105 BESE'S REV., 21 16 (2005).
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In Novernber 16, 2004, Spiizer testified before a
1.8, Senate subcommittee that brokers engaged in
another conflict of interest arising in the reinsurance
context. Spitzer outlined the potential for third and
fourth bites of the sample apple. The third bite aceurs
when a broker places reinsurance business whereby
the broker may receive a contingent commission from
the reinsurer for placing the business. The fourth bite
occurs when the broker places business with a
reinsurer that is & related company since the broker
can profit from its investment interest. Spitzer also
complained about brokers locating their insurance
(and reinsurance) operaticns in Bermuda te “evade
state regulation.” Fwo weeks after this speech, Aon
announced it was selling its interest in Endurance. 1
Endurance Specialty Holdings Lid., is 2 Bermuda
reinsurer that Aon helped form after the 9/11
uagedy.léz

Aon faces a host of litigation headaches, Aon
recently settled the 1992 suit Jater certified as a class
action in Cook County, Illinois for §38 million 143
Other class actions by stockholders are pending,
based in large part on making references to Spitzer’s
allegatia:)rls..l‘i‘i The Department of Labor sent Acn 2
subpoena in early March 2005 seeking information
about Aon’s employee benefits business. %

In znother effort apparently to reduce conflicts of
interest, Aon recently announced it might sell its
wholesale brokerage business Swett & Crawford 146
While Aon claims the decision is not related to the law
suits, others think itis, 47 The potential conflict arises
when Aon owns the retail broker unit znd the
wholesale broker unit to whom the first refers
business. The Incentive, perhaps, is that the
wholesale broker’s additional commission could be
the motivation behind 2 referral. The Aon retail

141, Clamping Down, REACTIONS, Feb. 1, 2005.
142, 1d.

broker may refer a client 1o Aon's wholesale broker
when it was not necessary or where an outside
wholesale broker might charge a lower fee.

Aon has not yet started losing money, as
MarshMac certainly has, as we mentioned in the first
paragraph of this essay Reportedly, “its profits
increased in the first quarter of 2005 by 18%.."18 1t
is a good thing it is an underwriter; i.e., an insurer (or
set thereof}, as well a3 an intermediary, since it earned
more from its insurance underwriting business.

The next question is: Who is next? For instance,
we wonder why the attorney generals or insurance
superintendents are not investigating the insurance
comparnies themselves for paying the contingent
commissions. ' One author asks, “how many
insurers have benefited from the fact that Mr. Spitzer
has focused so far on the intermediaries™ ™ We see
wo theories. One is interference with contractual
refations. If part of the relationship between the
insurance broker and its client is to offer abjective
advice and service in placing insurance, then by
agreeing to pay contingent commissions, presumabiy
insurers are interfering, whether knowingly or
negligently, with those same contracrual terms.

The second theory is based on the contractual
relationship between the insurer and its ¢client. We
presume, from z financial perspective, that in setting
their rates, insurers consider all the costs involved.
Contingent commissions seem (¢ increase their costs,
particularly as involving certain clients, i.e., the clients
referred by the broker. Thus, should we not consider
the possibility thai insurers are raising their rates
because of the contingent commissions? Perhaps they
raise their rates on the clients whose business will
require the contingent commission. Indeed, the
Connecticut complaint suggests that the insurers pass

143. David Plumb, Aon Agrees 1o Settle Class-Action Suit for $38 Miltion, CHICAGC SUN-TIMES, March 11, 2005.

144, For instance, Urban v. Aon Corporation (N.I. 111}, fled Nov. 2, 2004 (04C 7046); Roth v. Aon Corporation,

145. Aon Says it Received Subpoena from Labor Depariment, NY, TIMES, March 17, 2005, at C3.

146. Joan Harrison, insurance Brokerage Units Hit the Sale Block: Potential Conflicts of Interest and a Softening Marke: Plague
Oroners of Wholesale Brokerage Businesses, MERGERS & ACQUISITIONS: THE DEALMAKERS, April 1, 2005. Wholesale insurance brokers
are used by retail brokers o find coverage from special insurers to cover unusual risks. Id.

147. Id.

148, Marsh & McLennan Earnings Fall 70% i Wake of Inguiry, NY. TIMES, May 4, 2005, at C6.
149. At least if they have, it has not been reported in the major news cutlets.
150. Industry Proves it's not Above the Fray, BUSINESS INSURANCE, March 14, 200%, at 6.
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on the exira fee to these clients. An Aetna
communication is cited: “[A broker] told us to load
our rates 5-10% (give him %) and we’d ger all his
business. ... Me thinks we need o start geuing more
creative.” (Emphasis in original) Another Aetna
manager’s notes from a meeting with brokers are
quoted: “Their comments: Load the rawes for
additional comp and you'll start to get business, If the
comp js right they will sell the rates,” The New York
complaint also alleges that “insurers ofien passed the
cost of contingent commissions on to the clients in
the form of higher premjums.”

Or, perhaps in order to keep the brokers happy
with lower insurance rates for those referred clients,
the insurers raise their rates on other, nonreferred
clients. We don’t know the answer about who is
charged extra by the insurance companies to cover
the contingent payments. Ne one seems to wonder
why the regulators don’t seem to want to know. We
do.

As a purely speculative matter, we suspect rates
will go up across the board. We suspect that
unregulated rates will go up more than others. We
suspect thart there will be pressure on state regulators
10 raise all rates a litle bit. There will be especially a
strong lobbying led by groups representing interme-
diaries. The brokerage indusury will, undoubtedly,
aizempt to enlist the help of the carrder industry. The
cartier industry will heip if there is 2 danger that the
brokerage industry will decline in size, or transform
itself in some significant way.

Will the brokerage industry really change? Ata
broker conference early this year, a CEO of a regional
insurer spoke about the new industry rules by which
brokers needed to play in terms of disclosure. He
advocated disclosure and transparency. Hawever,
once he was informed of the presence of a reporter,
he balked at speaking on the record.*>? There is very
little literature and why there is, and must be, a
diversified and huge brokerage industry for American
business. A large number of insurance companies
have brought adjustment in-house. A large number
of lizhility insurers have brougtu legal representation
of insurer in-house, when insurers are sued. A great
many have always had underwriting on the Inside and
continue 1o do so. Why is this not possible with

brokerage? Itis clear that some of the member of the
insurance industry that serve the general public are
employing this methodology  Both State Farm and
Allstate have done it for many years. Progressive is
now doing it with a series of television. commercials,
inviting people to cail Progressive insurance itself and
get competing prices. May this not spread to
industial and large commercial insurers? ifnot, why
nog?

This section has been entitled, “Aon’s Future.” We
return to this matier in a speculatve and highly
abstract way in the next section.

Conclusion

We hypothesize that Aon, like MarshMac, may be
facing some significant difficulties. We say this fortwo
reasons. First, some insureds will accept money
through state Attorney General sponsored settle-
ments. Some will be class-action members. Some will
seck recovery for themselves. This has already
happened in the case of MarshMac, We have already
indicated that in Essay IV, and we will discuss another
exemplary case presently  Second, brokers will
probably face difficulties arising from the fact thar they
have not, at least so far, reorganized their boards of
directors who followed the currently rising view as to
the need for a new relarionship between management
and boards. Third, some political controversy is going
toarise. We suspect it will hurt the Aon’s of the warld,
and the MarshMac's as weli.

Thus, this somewhat expansive or, somewhat
speculative~conclusion will have three parts. The first
part concerns private cause of action which will be
brought w supplement the actions of Spitzer,
Blumenthai, and others, such as the SEC. There may
be an avalanche of them. To discuss what they might
look like, we outline the most recent private cause of
action brought against MarshMac. The second part of
the conclusion is partially about business ethics, It
will raise and embody litigation—related questions.
How can the newly advocated approzch be advocared
if not newly conceived, ideas of management,
directors and owners impact litigation against
brokers, insurers, and the like. The third part will
portray some of the political negotiations as being
plotted out against Spitzer mostly,

151, Mark E. Ruquet, Anomvamous Disclosures May Defeat the Purpose, NAT'L UNDERWRITER, March 14, 2005, a1 26,
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Private Causes of Action

Aside from the already existing private causes of
action, Aon has not yet been subiect to the substantial
private causes of action, whether class actions or
otherwise. MarshMac has already been “hit” with a big
one: Fortune Brands, Inc. v. Marsh, Irzc., which was
fited on April 29, 2005.1%2 This lawsuit follows, some
of the content of Spitzer 1. MarshMac quite explicitly.
The problems of this company with MarshMac and
three (3) insurers play an express and explicit role in
Spitzer’s Complaint against MarshMac.

In the Fortune Brands case, the Complaint is
relatively short, only 15 pages, and the last page is the
signature page. It presents itself as a federal antitruse
suit, utilizing the Sherman Act; however, it also tries
to smate czuses of action for fraud, negligent
misrepresentation, negligence, breach of fiduciary
duty, tortuous interference with prospective business
relations, deceptive business practices under the
Ilinois Consumer Fraud Deceptive Business Practic-
es Act, and breach of contract. Naturally, reble
damages are sought, as are forfeiture, restitution,
actual damages, punitive damages, prejudgment
interest, pius attorney’s fees. A jury trial has been
requested,

Very littie is said about what the Fortune Brand
company is in the Complaint, except that it its
principal place of business is Lincolnshire, Hlinois.
This type of information is not difficult to find these
days, however. On its website, Fortune Brands
describes itself as distributing three (3) major types of
goods: spirits and wine, home and hardware goods,
and goif equipment. The first category includes the
following: Jim Beam bourbon, Knoh Creek bourbon,
Dalmore Malt Liquor, Dekuyper Liqueur, Vox Vodka,
and Tsore Tequila. The home and hardware
eguipment category includes: Moen Faucers; Ther-
ma-Tru Doors; Master Lock padlocks; Waterloo
storage; MasterBrand Cabinets, Inc. (“North Ameri-
ca’s second largest manufacturer of kitchen & bath
cabinets"); Aristokraft Cabinetry; Diamond Cabinetry;
Omega Cabinetry; HomeCrest Cabinetry; Schrock
Cabinets; Kitchen Craft Cabinetry; and Decord. The
golf equipment includes: Titleist (golf balls); Cobra
(golf clubs); Scotty Cameron (putters); FootJoy (golf
shoes and gioves); and Pinnacie Exception (goifballs),

152. No. 05C-2579 (N.D. I (2005).
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Thus, there are many different brands and types of
items. They can cause a Jot of different Injuries. Lots
of liability insurance is needed, especially-perhaps—
for the booze group.

The Complaint thus states thaz Fortune Brands
paid over $40,000,000 in insurance premiums for
insurance policies MarshMac placed in the 1999 1o
2004 interval, a perfod of time during which it
“received over $4,000,000 in fees and over £800,000
in additional compensation for serving as Fortune
Brands’ insurance broker.” Following the themes in
Spitzerv. MarshMac, and systemarically together with
the New York and Connecticut complaints against
Aon, it states that MarshMac

promised Fortune Brands during this period
that it would act in the best interests of
Fortune Brands to obtain costeffective
insurance. It also promised that it would
respond truthfully to any questions Fortune
Brands had about the amount of additional
compensation received by Marsh.

Instead, MarshMac is zccused of bid-rigging “by access
casuzalty insurers” and is accused of doing this
“[t)hrough the actions of its Global Broking
Department in New York”. Dramarically, it is stated
that, “Fortune Brands repeatedly asked Marsh about
the amount of contingent commissions|,} and Marsh
repeatedly misled Fortune Brands.” This conduct is
described as a form of “insurance bad faith,” although
MarshMac itself is not sued for insurance bad faith. (It
could be under the law of statutory bad faith in at least
some state jurisdictions; e.g., Texas.)

Fortune Brands asserts that MarshMac has acted
as its insurance broker for many years. Apparently, on
some occasions, MarshMac “presented client service
agreements for signature by Fortune Brands.” These
agreements contained explicit at least quasi-iduciary
commitments. In 2002, the agreement indicated that
MarshMac might “receive contingent commissions
from insurers but did not indicate the amount.” Itdid
indicate that contingent commissions hinged on
volumne for profitability from the point of view of the
insurer.  Subseguently, the proposed MarshMac
agreement again indicated that it would receive
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contingent commissions, but promised to “‘negotiate
on Client’s behalf with insurers and keep the Clent
informed of subsequent developments.™ In addition,
and from our point of view, most importantly,
MarshMac said that it would “{u]se its best gffort 1o
place insurance on behalf of’ Fortune Brands{.]” We
think thar the idea of best in this sort of agreement
both emphasizes the fiduciary manner of the
relationship and raises the legal standard of
satisfactory performance. The provider must nat
simply do either a not-too-bad-of-a-job or a reasonably
good-job, he must do more. Not even “bis best” will
suffice. He must strive to do the best. Bven then, bis
best might not suffice! Arguably, the provider must
be the best in the industry

Fortune Brands was most concerned about excess
liability insurance: Apparently, and for obvious
reasons, it accounts for “a very significant portion of
the insurance premiums that Fortune Brands paid to
insurance companies{.]” Given the name of the
company, and what has been said about it above, it
should be quite clear why this particular company
needs enormous amounts of excess insurance, as well
as a number of different policies, As the Complaint
puts it with restraint, “[ijt is necessary for a company
such as Fortune Brands to purchase excess casualty
insurance to control the risks to their business from”
liability claims of diverse types in massive numbers,
not to mention, the huge amounts of money being
sought. Interestingly, as we shall see in a subsequent
essay, Fortune Brands “purchased its lead layer of
excess casualty insurance from AIG during [the
relevant} years. AIG was a leading excess casualty
insurer in the United States at the time.” AIG is also
ahsolutely enormous in size, in part, because it
consists of a number of insurance companies.

In 2002, Fortune Brands employees met with
representatives of AIG, Zurich, and ACE, and with
representatives from MarshMac, According to the
Complzint, the bids were rigged. Indeed, during the
course of the bidding, the ACE bid came in somewhat
low, and was raised to 2 higher level, apparently, at the
request of MarshMac. Fortune Brands was dissatisfied
with the pattern of the bids, but was more or less
forced to accept the AIG bid, even though it was

153. (1988)
154. Id. at 5.
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engineered. The Fortune Brands’ Complaint asserts—
and implies that this kind of bid rigging constitutes
violation of the Sherman Act. It also. consttutes
actionable misrepresentation. The Fortune Brands
Complaint takes considerable delight in reciting
various convictions obtained in New York. There were
ten (10} in number on the date of the Fortune Brands
Complaint, it says.

The foregoing is a brief summary of the Complaint
of Fortune Brands. Aon can expect the same sort of
complaints, legal criticism, detects from Plaintiff
policy holders. The suit Fortune Brands has brought
against MarshMac proves this. One could easily
imagine Yale University, for example, following the
Connecticut suit against Aon and filing its own suit.
Of course, one doesn’t need to be deliberately
mentioned in 2 previous Attorney General lawsuit in
order to bring suit against a broker cneself.

Business Ethics and Boards of Directors

Business, considered as a social activity and
business organizations have not, for very leng, or to
very great extent, been the objects of objective,
empirical, social scientific, or highly rational,
sociological inquiry, research, and writing. Of course,
there are exceptions, the most famous of which is
Robert Jackall's MalL Mazes:  THE WORLD OF
CORPORATE MANAGERS.)®  This theorizes about, and
empirically examines, business executive conduct and
consciousness. The conclusions discussed in the
book are cbvious, given the titde; i.e., people do not
usually find their way out of mazes. The book is a
landmark. It has been widely studied, discussed,
respected, and influential for years. It is the sort of
thing--and a particular title—which critics of business-
-either as scholars, writers, sophisticated journalists,
or as expert witnesses—must utilize, whether they
embrace it or reject it in the end.

Jackall’s discussion is based on a series of lengthy,
in-depth interviews he conducted with a variety of
business managers. “{O]nly an understanding of how
men and women in business actually experience their
work, enables one to grasp its moral salience for them.
Bureaucratic work shapes people’s consciousness in
decisive wzuys.”ls4 Some of these ways are extremely
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significant:

it reguiates people’s experiences of time and
indeed routineizes -their lives by engaging
them on a daily basis in rational, socially
approved, purposive action; it brings them
into daily proximicy with and subordination to
authority, creating in the process upward-
looking stances that have decisive social and
psychological consequences; it places a
premium on a functionally rational, pragmaric
habit of mind that seeks specific goals; and it
creates subtle measures of prestige and an
elaborate status hierarchy thar, in addition 1o
fostering an ntense competition for status,
also makes the rules, procedures, social
contexts, and protocol of an organization
paramount psychological and behavioral

guides. 155

When the bureaucratic system is combined with self-
interest, all sorts of problems can arise. This is
especialiy true given the old ethics plays in the social
life of business:

Managers do not, [at least as of 1988
generally discuss ethics, morality, or moral
rules-in-use in a direct way with each other,
except perhaps in seminars arganized by
ethicists. Such seminars, however are
unusual and, when they do occur, are often
strained, artificial, and often confusing even
e managers since they frequently become
occastons for the solemn public innovarion,
particularly by high-ranking managers, of
conventional moralities, and traditional
shibboleths, 6

155. Id. ac 5-6.

156. Id. ar 6.

157. Id. at 34,

158. Id. at 59.

159. Id. at 87,

160. Id. at 105,

161, Id. ar 160. {Our question: Is such a st really possible?)
162, 1d. a1 161.

163, Id. 21 203,
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Management is usually guite flexible when its
appreached ro 2 variety of things, at least az the level
of silence. At the same time, more principles are
frequently taken 1o be permanent. Managers are
often anxious to find rational solutions, but the
problems for which they seek these solutions are

frequently of an irrational nature.”” This combina-
tion of situations so often leads to the external
wedring of masks, as it were, behind which there are

real struggies. 158

Business management is filled with conflicts,
uniformity, and contradictions. On the one hand,
‘American managers seem regulardy 1o look at the
short-term rather thzn the Jong run.”™> At the same
tme, the philosophy worshipped is pragmaticism,
and?® jt requirgs looking at both the short and the
long run. “[A]deptness ai inconsistency without
moral uneasiness, is essential for executive success.
Over a period of tme, in fact, it seems to become a
taken-for-granted habit of mind.”*! One wonders if
this does not lead t certain kinds imagination and
cven meanness. It certainly leads to a form of
skepticism, which can have great moral influences.
“In 2 world of cheerfully bland public faces, where
words are always provisional, intensions always
clozked, and frankness simply cne of many guises,
wily discernment, being able, as managers say, ‘to
separate the honey from the horse shit,’ becomes an
indispensabie skill,"?%*

These requirements of business success lead to a
ceriain kind of “psychic asceticism of 2 high
degree.]"163 This is not entirely a bad thing, from a
moral point of view, since it involves a high degree of
self-discipline. Nevertheless, to the extent that this
kind of self-discipline is linked to narcissistic self
inzerest, one wonders if there are not grave discipline
implications.  “The simultaneous need for seif
abnegation, selfpromotion, and self-display, as

4
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managers work their way through the probationary
crucibles of big organizational life, fosters an
absorption with self and specifically with self
improvement. Managers become continually and
self-consciously aware of their public performances;
they measure themselves constantly agzinst others;
and they plot cut whatever self-transformations will
make them achieve desired goals. 164 Predictably,
according to Jackall, “psychic asceticism creates a
curious sense of guilt, heightened as it happens by
narcissistic self-preaccupation,”16%

Cne wonders if this combination between
empirical research and psychological theory is really
acceptable or valuable to the expert witness. How will
this kind of testimony work in dealing with insurance
companies, as with the carriers or brokers, Jackall's
psychological analysis is surely not universally
accepted as a general theory. In companies, the
problem would be enormous, since there are o many
differences berween adjusters, administrators, under-
writers, finance engineers, and sc forth, While the
organization of brokerage firms is more simple, there
must be the same divisions. Perhaps a purer
economically oriented sociology expertise might be
helpful,

The rather bieak vision of business life contained
in jackall's book is now a fairly standard sociological
image of life and business, as well as life elsewhere, 166
The only widely used college-levél textbook on the
sociology of business hinges on the proposition that
“tendencies 1o do the wrong thing seem to be very
wide spread in the United States. ... Ifyou think about
it, it doesn't seem too safe for you and me to live in

164, Id. at 203-04,
185. 1d. at 208.
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our complex, business-oriented soctety "7 Accord-
ing to Professor Caston, of East Carolina University,
given the social order, and given that the urge to be
creative as part of our human nature, one would
EXpecCt Lo see “creative deviarnce whenever Opporiu-
nities arrive and when there is nothing to restrain us
from doing so." Under these circumstances, one
would expect to see deviance in great abundance. It
should, therefore, be no surprise to find substantial
amounts of corruption and socially irresponsible
behaviors within the business sector, or within any
other sector, in :societyr.]68 “We are cerainly seeing it
in religious circles® and legal circles, 17 as well as
business circles.”

In his texthook, Professor Caston lists nearly thirty
(30) major business scandais since the 1970s.171
Obviously, there are many more since 1988. Professor
Caston summarizes the situation:

Deviance is a phenomenen that appears
everywhere in society. It is held in check by
social control mechanisms, such as are
exerted by families, extended kin, neighbors,
the community, or church or governmental
sanction. As these social control mechanisms
have become increasingly splintered by the
forces of business-oriented industrialization,
an increase in deviance has been a natural
corollary. Thus there is sa much deviance in
society today not because we are different as
people from our ancestors, but only because
the complexity of our society and its lack of
adequate social control mechanisms create an

168, See, Kitty Calivita, Henry N. Pontell, and Robert H. Tillman, Big MONEY, BiG CRIME: FRAUD & POLITCS IN THE SAVINGS & LOAN
Crisis(1997). To some extent, this is a sociclogical stady. Crie of the professors is a professor of “social ecology,” whatever that is,
ifit's not sociclogy. Some business scheol research fellows are getting inte this area, although their work is often like therapy liter-
awre. See, Laura Nash and Howard Stevenson, Just ENOUGH: TOOLS FOR CREATING SUCCESS WITH YOUR WORK AND LIFE (2004). Pro-
fessor Nash js a widely respected business ethics scholar, but she does no approach orpanizations as sociologists or lawyer
professors do.

167. Richard }. Caston, LIFE IN A BUSINESS ORIENTED SOCIETY: A SOCIOLOGICAL PERSPECTIVE, 180 (1998).

168. Id. at 181, [halics added the first time but not the second time in this paragraph.]

169, Id. at 175-178,

170. Gene Stefancic and Richard Delgaclo, How LawyErs LOSE THEIR Way: THE PROFESSION FAILS IS CREATIVE MINDS {2005). Both of
the authers are at the University of Pittsburgh School of Law. Previously they were at the University of Colorade. Both have written
extensively on ethnicity and legal theory, Both are currently Derrick Bell feliows at “Pitt." Duke University Press is the publisher
of this short book.

171. Caston, supra n. 167,
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enormously rich environment for us to
engage in creative deviance and for us to get
away it. This situation appears to be just one
mare cause (or opportunity) that desves
from our living in a business-oriented,

industrial sociery. 172

Capitalistically based business sacieties thus encour-
age the creative deviance, which is another word for
the passionate and clever pursuit of self-interest. 173
How, according to Professor Caston, can this be
combared in our sociery? Interestingly, one of his
major suggestions is that it can be done through mare
owner contro! of businesses, and that can be
accomplished through boards of directars or large
corporations, 174 According to him, it can also be done
through controlling management, compensation
schernes,175 and controlling management through
codes of ethics and ethical training,

Spitzer appears to believe the same thing, given
the setlement agreements he is engineering. The
other commentators believe thar management
control must be done through advancements with

172, Id. av 181.

173. To some extent, Professor Caston’s idea of a deviance i

respect to boards of directors, and that this is the only
way that owner control can be increased as well. As
we shall see soon, others subscribe to somethingelse.

This is an extremely serious suggestion. It is not
only revolutionary—in some respects—but cutrently
fashionable, at least among some academics, It has
had considerable impact on AIG, as we shall see in a
subsequent essay, although &t has not had much effect
on the major and problematic brokerage houses, at
least not yet.

One of the major sources of commentary on the
increasing need for the organization amongst boards
of directs is to be found in THE RECURRENT CRISiS IN
CORPORATE GOVERNMENT. 16 One of the authars, Paul
W MacAvoy is the former Dean and now the Williams
Brothers Professor of Management Studies at Yale
University, while Ira M. Millstein, the other author, is
a/the Senior Partner of Weil, Gotshal & Manges LLP
law firm. Over the years, he has taught corporate
governmen, antitrust, and government regulation a:
New York University, Harvard Community School of
Business, and he is currently a Visiting Professor at the
Yale University School of Management. 177

MacAvoy and Millstein point out that the history

s based upon the idea of incorrigible self-interest. For a long time, this

has been part of American philosophy. “[L)ike so many of the Founding Fathers, [Alexander Hamilton] was aiso a deep student of
human nature and knew that there was nio more powerfu] motivator in the human universe than selfintersst.” John Stecle Gordon,
EMPIRE OF WEALTH: AN EPIC HISTORY OF AMERICAN ECONOMIC PGWER 72 (2004), Foran extremely vivid case of this in Hamiltan's Prose,
see Ron Chemow, Alexander Hamilton (2003). Citing the British skeptical philosopher, David Howe, he wrote, "every man ought
to be supposed a knave and 10 have ne other end in all his actions but private interests[, namely his].” d, at 60.

174, 1d. at 182-190.

175. Lucien Bebchuk and Jesse Frie, PAY WITHOUT PERFORMANGE: THE LINFILLED PROMISE OF EXECUTIVE COMPENSATION (2004) “The
problems of executive compensation arrangements. .., are rocted in board’s failure to bargain at arms’ length with executives. Great-
erimnsparency, improved board procedures, additional shareholder approval requirements, improved board procedures, addition-
al sharehoider approval requirements, and better understanding by shareholders of the desirability of various compensation

arrangements all can help improve the: situation. But these rem:

edies cannot substitute completely for effective decision meking by

directors striving to serve shareholder mterest.” Id at 201, This very book was reviewed and discussed at considerable length in
May 2005 TEXAS LAW REVIEW by Stephen M. Bain bridge, under the title Evecutive Compensation: Who Decided 83 Tex. L. Rev 615

(2005).

175, Paul W. Macavoy & Ira M. Millstein, THE RECURRENT CRISIS 1N CORPORATE (GOVERNANCE {2003). This book was named one of the
2003 Baoks of the Year” by TaE ECONOMIST, and it was reprinted in 2004 by the Stanford University Press as a Stanford Business

Bock,

177. Michael Schrage, fra M. Millstein: The Thaught Leader Interview, 38 STRATEGY -+ BUSINESS 83 (Spring 2005). The author Micha-
el Schrage, wrote a short article and conducted an interview with Miflstein. Schrage is somehow connecled to MIT, and he recently
authored SERICUS PLAY: HOW THE WORLD'S BEST COMPANIES SIMULATE TO INNOVATE (Harvard Business School Press, 1999). Obviously,
we are mentioning these names in such detail because any one of these three men-MacAvoy, Millstein, and Schrage-would probably
be excellent expert witness on the topic which is about to be discussed. There are others, of course; for exampie, Bebehuk and Frie

might also be helpful, except that they are both law professass, the first at Harvard and the second at Cal-Berkley. Still, as far as being
an expert witness s concerned, especially with regard to corporate governments, being a Jaw professor is not the end of the world,
Several law professors were recently utilized in the recent trizl of the Disney case in Delaware, There are other excellen: mandates
to be expert witnesses, even in insurance cases, so long as corporate government is involved, as we shall see presently.
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of corporate governance has evolved from one in
which owners controlled, to one in which boards
were supposed to control, to one in which managers
became a kind of imperial power and boards were
Iimited to a very limited, akogether distant, 2nd not
terribly well educated oversight. Its not that board
members are usually stupid, or that they know
nothing about business in general, They often,
however, try to do too many different things at once,
are not supplied with enough information, and do not
have any extensive knowledge of the industry of the
company upon whose boards they sit. We suggest this
last point is pamicularly true for the insurance
industry.

The idea of directorial ethics is currently
underdeveloped, say the authars, as is the idea of
director obligations—whether legal or moral. To be
sure, Delaware courts are transforming this process
o some degree, and the worshipful character of
literature on professional management is declin-
ing, 178

There is 2 fair amount of empirical research being
done on the behavior of boards, the behavior of
directors, the influence of ethical codeson boards of
directors, and the extent to which the changing
desires of substantial sharehokders, such as Cal PERS
and TIAA-CREF are impacting board behavior, The
results are unclear, inconclusive, and somewhar
ambiguous. “[Cjhanges in board composition do not
necessarily produce  significant changes in firm
performance over time, given no significant correla-
ton between board composition and various
measures of firm performance.” Millstein attempts to
bnk specific board governance “corporate
performance has....produced inconclusive re.
sults.”'™  Matters are complicated: “Strategic,
maragerial and  organizational determinacy of
corporate performance are complex and interrelas-
ed....[Fjrom outside the corporation looking in, it is
difficult to determine whether active boards have
actually been making decisions that could improve
managerial performance.®  One wonders how

INSURAE Loy

these propositions apply 1o the insurance industry.

Interestingly, in the substantial literature on
boards of directors, corporate performance, and
SEnior management, there is very little~virtualiy no--
discussion of the insurance industry and perhaps
even less with respect 1o the large firm insurance
brokerage industry. Perhaps there hasn't been time
for the larrer. Histories of insurance companies tell
abour boards, but they say very little about board
related expectations, charges and company perfor-
mance. In the more popular, business-oriented
media, this is beginning to change a litde. For
example, there have been several serious discussions
of the fall of Maurice Greenberg, but there have been
few discussions, but no serious ones with any real
depth about the fall of Jeff Greenberg or of Patrick
Ryan,*

Neverthejess, MacAvoy and Millstein are making
significant suggestions and are part of 2 movement
called, simply “New Reforms.”®? Some of the more
significant suggestions by these two authors may be
quoted as follows:

*a majerity of independent directors;

*more rigorous standards for director
independence;

*further restrictions on zudit committes
composition and additional responsibilities
for audit committees;

*wholly independent compensation and
nominating/governance  committées  and
specific responsibilities for these committees;

*regular sessions of non-management
directors, with a designated presiding
director;

*regular board and committee evaluations;
and

178, The paradigm of this view is Alfred D. Chandler, Jr., THE VISIBLE HAND: THE MANAGERIAL REVOLUTION [N AMERICAN BUSINESS (1977).

179. MacAvoy & Milistein, supra note 176 at 4647,
180. Id. ac 47.

181. Geoffrey Colvin, First CEQ Knockout, 151 FORTUNE 19 {April 4, 200%).

182. MacAvoy & Millstein, supra note 176,
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*company specific governance guidelines
and cedes of conduct and ethics.

One wonders about the idea of independent directors
in connection with insurance companies. So many
people outside the insurance industry know so little
about it. So many inside the industry lack any real
depth of knowledge. Therefore, one wonders what
the meaning of the word “independent” in the phrase
independent directors might mean, We also wonder
how z code of ethics would be formulated, taught to,
as it were, (soaked into, and insisted upon) when it
came to directors.

Another interesting suggestion of MacAvoy and
Millstein is that Delaware corporate law continues to
develop in the moralistic direction it has taken on in
the last few years. They suggest, () that E. Norman
Veasey, the former Chief Justice of the Delaware
Supreme Court, has come to be regarded as a national
hero; (i) that corporate law governing directors is
taking seriously the law of fidueiaries; and, (iif) that a
“Doctrine of Good Faith and Fair Dealing” is being
built into the legal regulations controlling directors.
This last trend seems especially appropriate in the
insurance industry where there is an already
substantially developed law of good faith and fir
dealing. At the same time, one wonders how that
Doctrine would apply, in any clear and understand-
able way, 10 directors in relation to corporations, as
opposed to adjusters in connection with claimants,
&till, the concrete and inspiring idea of a directorial
duty of good faith and fair dealing is worth meditating
upon and embracing, even if it is not a doetrine of
crystalline clarity.

One also wonders how the observations and
recommendations of MacAvoy and Millstein would
function as expert witnesses utilized in cases like the
ones discussed herein. In his avenue with Schrage,
Millstein exhibits an element of flexible realism, which
doesn't quite appear in the just-discussed book.
When should zn external director, forexample, resign
as a protest, critique, or something of the sort?
Immediately? Quickly? Soon? Slowly afier lots of

183. Schrage, supra nate 177 at 85.
184, Id.

185. 1d.

186. Id. at 86.
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arrangements? Not at all? Millstein’s conversation
containg a number of extremely interesting recom-
mendations, which seem less abstract and less
idealistic than some of the others formulated. Here
are some:

*If a board likes a CEO, they will tend to go
along and hope for the best.

*Skepticis is a good thing. “The more
serious the issue, the bigger the problem, the
maore the board should be skepical."82

*CEQs should be treated as managers only,
not Board rulers.

*Boards should have their own chairman.
The chairman should have both knowledge
and power, S/he should not be a cument
management leader.

*Corporations need to be run for their
shareholders, not for the benefit of the
employees and rezirees, as many companies
are which may be counted as “rustbel

industries[.}"184

*Senior management needs to learn how to

“walk into the boardroom and say, ‘we have a

major problem; we are in very big
p

trouble. 183

Most managers would prefer to solve the problems

themselves wichout bringing in boards.

*Alfred Sloan once spoke the truth when he

said, “'If, gentlemen, we've reached complere
agreement, ler’s start over,™ 166 (Sexist but

true.)

*Nobedy is smart enough to be sure their
answer is the only one.
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*Debates in boards have to be private,
“[Djissent and heaithy discussions [are}
impeded if [they] have to take place in Macy's

window." 187

*Boards from time 1o time, need their own
counsel.

Is this the sort of thing expert witnesses can assert?
What about the strangest rules of evidence governing
expert testimony? What about Kimbro Tire?

The “New Reform Movernent” was recently joined
by a publication sponsored by the American Academy
of Arts and Sciences.!® The book is not about any
particular industry; and-unfortunarely—it does not
have an index. Nothing is said about the insurance
indusiryy It does, however, have 2 series of
recommendations under the title of Report of the
American Acadeny’s Corporate Responsibility Steer-
ing Committee. That committee is a larger group than
the authors, who provided the book’s ecssays,
although many of the authors serve on the
commiittee, too, Some of the most important
members of the Steering Committee, who are not also
authors in the book, are Alfred D. Chandler, who has
already been mentioned, and Felix G. Rthatyn, a
financier and Ambassador to France for several years.
Some of the most distingnished authors are Martin
Lipton, a famous practicing. New York securities
lawyer; Mark J. Roe, of Harvard Law School; Donald
C. Langevoort, of the Georgetown Law School; and
Geoffrey Miller of from Penn Law School and Yale
before that, perhaps the leading authority in the
country on legal ethics and the law of attorney
misconduct. Many of these people are, obviously,
excellent choices to be expert witnesses in the kinds
of cases discussed in this series of essays. From our
point of view, the most important components in the
recommendations for practice to be found in the
Steering Committee report pertain to business ethics.
Interestingly, these recommendations biend together
ethics and law, thereby making it more possibie for
(theoretically abstract} legal thinkers to testify as

expert witnesses. Obviously, some of the most
distinguished corporate thinkers in America are not a
part of this team. A particularly good example of this
is John C. Coffee, Professor of Law at Columbia
University, and a leading expert on corporate affairs.

Political Trends?

Fairly obwviously, Spitzer is appreciated as a moral
crusader. Almost everybody acknowledges that he is
putting the stop to a number of deplorable practices,
and that he is doing good things. Many would ke to
see him become Governor of New York, if for no other
reason, than it would give him a lot of other things to
do and get him off the necks and backs of those who
are now suffering and either confused or desirous of
an escape. There clearly is a substantial amount of
confusion, Senior efficials in the insurance industry
disagree about what the role of commission should
be. Inits December 7, 2004 issue, BUSINESS INSURANCE
ran on its editorial page, a cartoen in which a husband
was removing Christmas tree lights all wrapped up
together out of a box, marked “Contingency Fees,” as
his wife stood by drinking coffee and remarking, “Are
we going to throw those out or untangle them?” The
wife’s query marks not just December 4, 2004 but May
15, 2005, (also) which, from the peint of view of the
MarshMac scandzl is a long time.

There is growing grumbling and some neurotic
shrieking, about Spitzer's methods, ¥ not his
fundamental themes. Here are the remarks of Myron
Picoult, an independent insurance consultant in New
York, who is the past President of the Association of
Insurance & Financial Analysts:

Spitzer and his band of Merrymakers are
eviscerating the concept of materiality. Ifthey
do not like something, it is deemed as being
wrong. They are clearly hung up on the
concept of “managing earnings.” There,
indeed, may have been abuses with finite
insurance. The regulatory guidelines and
clarity have been murky for an extended

timeframe. 162

187. Id. at 86. Millstein goes on to discuss the problems of corporate generzl's counsels. He counts that as “the most difficult job
in America today. The burden on these people is enormous, because they represent the entire company.” Id. at 86.

188. Jay W, Lorsch, Leslie Berlowitz & Andy Zeileke, RESTORING TRUST IN AMERICAN BUSINESS (2005), The publishers THE MITN Press.
189. Myron M. Picoult, Spitzer’s Tactics On Unethical Acts Questionable, 38 BUSINESS INSURANCE 32 (May 2, 2003). .
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Of course, the concept of fiduciary duties is not, has
never been, nor never will it be, a concept of
mathematical precision and engineerng rigor.
Nevertheless, the principal core of the atack by
Spitzer and others results from breaches of fiduciary
duty.  Picoult concedes that he himself has been
“unflagging in [his] belief that the property/casualty
industry model needs reform.” So much for
consistency. Substitute a passion for eviscerating 2
concept like materiality

Far worse than Picoult’s relatively gentile remarks
is the hysterical approach of Ernst Csiszar, who
recently became and is now the current President of
the Property Casualty Insurers Association of America,
and who was-until recently—the Insurance Commis-
sioner for the State of South Carolina. The key
phrases in Csiszar’s remarks at a recent agent
conference in New York, involve virtually calling
Spitzer a “corporate terrorist,” [Le., the deliverer of
corporate terrorism|, and he suggests that the
conduct of Spitzer and other law enforcement
officials, “smack of McCarthyism, "0

It seems just fairly obvious that Csiszar’s remarks
are probably political chicanery and atention
attracting scandal mongering rhetoric of some sort
designed to further the interests of his employer, He
certainly got publicity. The NATIONAL UNDERWRIT-
ER put pictures of McCarthy and Spitzer together on
the cover of the May 9, 2005 issue. It does not strike
one as the kind of things those dedicated to truth and
justice assert, particularly in light of the fact that
Csiszar has also stated that Spitzer has found
“praciices in the insurance industry that are
deplorable, but {great Scott] has taken it farther[.]”
It is not clear what practices Spitzer is facusing on in
the insurance industy that are not deplorable,
Actually, every major brokerage house has repudiated
and abandoned the practice they have used for a
number of years, and most of the houses have been
quite critical of the practice, although there are
exceptions. (Ryan of Aon seems to think the practice,
as it previously existed, was and is sound, znd should
continue into the future. Aon certainly denied any
wrongdaing, both in the legal context and others.)

190. Mark E. Ruquet, CsiszarHits Spitzer For ‘McCathyisnt,
next to this article is a 2-column article on the recent inv

the insurance industry.
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AIG has sacked its patron “saint”,

At least, as reported in the NATIONAL UNDER-
WRITER, Csiszar seems to believe that the investiga-
tions of someone like Spitzer should be restricted to
criminal activity only and that prosecuting attomeys
should never go public with their views, and if they
do, they are becoming something like fascists. Civil
injustice is not for Attorneys General: silence is their
proper political format; and the public interest never
invited or is helped by public communication or the
PMSS conference.

Thus, Csiszar appears to have said that Spitzer is
now “conducting a sham trial through the media.” We
read newspapers regulatly. This claim is simply false,
No one who reads papers of any level of sophistication
could genuinely believe such a proposition, if they
have an ounce of rationality. Spitzer says that what he
has described is, “corporate terrorism-using the
threat of indiczment...There is no due process, and
he [Spitzer] is ravaging the industry.” The key words
hereare terrorism, plus threat of indictment, plus no
due process, plus ravaging. Truth? Injustice? The
American Way?

No major insurance entity has yet been indicted.
Some people in organizations—10 or so—have
themselves pleaded guilty.  Neither the charges nor
the pleas threaten any lives. The conduct was
uniawful. Legal advise was obtained. There are na
sentences yet, and pretty much every knowledgeable
person knows that they will be relatively light. These
people are being used as sources of prosecution
knowledge. Such a public use is not uncommen and
not terrogstic.  Subpoenas are being served.
Corporate entities are responding, sometimes after
some delays and then hostile conversations with
lawyers and threats of going to court. Several cases
have been filed, Over several independent govern-
mental units are involved at both state and federal
levels. They are settled quickly. The language of
Csigzar is about as rational as somebody suggesting
that because of the spelling of his name, he must
behave like a Czar or @ Tear and hence-therefore-
must be analogous to an imperial primitive Russian
interested in some sort of totalitarian monarchial

' 109 NATIONAL UNDERWRITER 6 (May 9,2005). Curiously, right
olvement by the FBI in investigating various components of
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control to industry and governance.

There is not the even most remoie connection
between the kinds of things that Spitzer and his
colleagues are doing and the kinds of things that
McCarthy was invelved in. McCarthy was zlmost
certainly the great U.S. political villain of the 1950s.
First, McCarthy was a Redbaiter, from approximately
the time of the end of the second World War. He was
“crude and boorish."*?! McCarthy was a rather stupid
man. He was also “saturnine..., unshaven...,
rumpled.... He spent more tme playing poker and
accepting favors from lobbyist than he did on Senate
business. He was z heavy drinker, and he regularly
carried a bottle of whiskey in the dirty briefcase that
he said was fuil of 'documents.’”™ “He bragged about
putting away a fifth of whiskey a day"1%?

Eisenhower detested him, though he “did
nothing to curb the partisan zeal of other
Republicans[.]"1%3 Eventually as a resuls of
McCarthy's behavior in the Army-McCarthy hearings,

191. Parierson, supra note 197,
192, 1d.
193. Id. at 255.

Eisenhower played a small role in bringing an end to
his career. Although, that role is usually atributed to
a soft-spoken, but shrewd and able Boston lawyer
named Joseph Welch, who functioned as the Army's
Special Counsel. On June 9, 1954, Welch made a
complete of fool out of McCarthy, who was probabiy
drunk ai the time, on nationa! television, ™%

Obviously, the intemperate rhetoric of someone
like Csiszar will not shape any part of the American
political future, when it comes 1o an insurance
regulation. Itis truly unfortunate that sincere people,
interested in justice, the finding of facts, and caring
about community, have to hear this kind of
irresponsible, untruthful, and nauseating nonsense.
There is not chance whatever that Csiszar or his type,
wilt ever make credible expert witnesses in any
insurance related matter, atany time—ever. Perhaps,
therefore, there is a silver lining from an insurance
litigation point of view to be reported even about
Csiszar's unable indiscretions.

194, 1d. ar 266. See Michael Ybarra, WASHINGTON GONE CRAZY: SEMATOR PAT MCCARRAN AND THE GREAT AMERICAN COMMUNIST HUNT

(2004).
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