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York v Marsh & Mclennan Companz’eg nc. and
Marsh, Inc. (the “Sujp or the “Spirzer Suit™). It has

insurance industry. It certainly has substantia] legal
implications,
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Marsh & McLennan: Some Brief History
before the Spitzer Scandal—payt A: The Insurance Side of the Business

Michael Sean Quinn & Melissa Hamilton
The Law Firm of Michael Sean Quinn
Austin, Texas

This essay is the second part of a longer, several. 3Marsh & Mclennan: Some Brief History
part, “multi-phased” (and therefore “chaptered™ Before the Spitzer scandal—Part g, The
article on the scanda] which caused and which has Financial Side of the Business;*
resulted from 7pe People of the Siaze of New York by
Eliott Spitzer, Attorney Genergl of the State of Negw 4The Spirzer Suit, Its Settlement, and A

Relative or Two ;2

been remarked in the press that the Spitzer Suit has SMarsh & McLenngan: Consequences o f the
triggered the largest scandal in the history of the Scandal Spitzer g His Suit Broke 0 en—

Legal & Otherwise 6

There may even be more insurance suyits Coming,
given that Spitzer’s activities in the insurance arena
continue. For €xample, both he and the SEC recently
subpoenaed AlG—again.” Aon has settled for 4
substantial sum 8

1.Before the Marsp EMclennan Scandal and

115 Times:? Introduction
Shortly after the Spitzer Suijt began, lengthy

2.Marsh & Mclennan: Some Brief History discussions amongst the parties to the Suit began as

Before the Spitzer Scandal—Payy 4. The to (1) whether to sertle and, if 50, (ii) for how much

nsurance Side of the Business:>
embraced. Interestingly, thege discussions developed

1. 2004 WL 2413313 (NY.Sup.Ct., filed October 14, 2004).
2. The first part of the longer article was 2 study of various insurance scandals which took place mostly in the Twentieth Century,
These § ' i i

stantially in the recen; news, and which will, therefore, he discussed later, See, for example, the lawsyir brought by the Louisiana
Teachers’ Pension Fund. Linpley Browning Az ¢ s Lucrative and Unusual Ties 1o Affiliare, Ny TIMES, Feb, 25, 2005, at C1,

3. That’s rhis one,

4. This essay will concern mainly non-insurer subsidiaries of Marsh & McLennan, mos tly the Putnam and Mercer companies,

5. This one will concern the Spitzer Suit ar the froth, and 4 little backeround as to how it came 2bour, as well as 5 brief discussion of
some fearures of the settlement,

6. This will concern businegs events, publicity, and various legal events—including new lawsuits-—involvig g MarshMac after
Ociober 14, 2004, when the Spitzer Suir was filed.

7. Joseph B. Treaster, Af Receives 2 Subpoenas, One Federal One From State, NY, TIMES, Feb, 1 5, 2003, ar C1.

8. Joseph B. Treaster, Aon W5l Be Paying $10001 75 Settle Complaint on Bids, Ny, TIMES, March 5, 2005, ar B3, See Theo Francis
and Ian McDonald, Aos Settles Case on Comizissions Jor £190 Million, Warg gv. J.. March 7, 2005, at C3.
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extremely quickly. The Suijt has now settled. Related
Suits are jusy beginning. Criminal Drosecutions are
continuing.® Other insurance brokerage houses are
still likely to be syed 10

At one point, according to an article in "THE WALL
STREET JOURNAL, Marsh & McLennan {("MarshMac™
“offered to pay $600 million to sete insurance bid-
rigging allegations leveled by New York State’s
Attorney General[.]"11 According to that piece,
Spitzer was secking $750 million, He wasg reportedly
also secking “a public statement of contritionf,]"t2
“[Pleople with privy to the [settlement] talks say
Marsh & McLennan has bristled ar the potential
Statement of conirition for alleged wrongdoings at
Marsh Inc,, the company’s insurance-brokerage urit
and the world’s biggest middle-man between insurers
and corporate buyers,”?3 Apparently, according to
THE WALL STREET JOURNAL, “Maysh contends such a
statement could leave individuals or the company
vulnerable in expected litigation from shareholders
and other states’ regulators.”™ Not 1o mention suits
from insureds from various parts of the world that
purchased insurance from MarshMac, Moreover,
many have wondered whether 2 Statement of
contrition might elimingte any D&O coverage,

The Spitzer Suit has now settled. > Trdid so in late
January 2005, 1n rough outline, MarshMac will pay
$850 million over four years. It has issued a public

agreed to materially change various of its business
practices.  We ghali discuss the details of the
settlement arrangement in Essay #4 of thig much

longer, multi-partessay. Thar paper will be published
by this journal later jn the spring of 2005.

Whatever is trye about the settlement, MarshMac
has for a long time presented itself—and it continyes
to present itself—to the world as 2 business which ig
134-years-old as of 2005. OFf course, the financial press
across-the-board agrees thac it has been “reeling”
since the Spitzer Suir was filed. 16 According to the
Suit, generally  speaking, MarshMac, brought in
hundreds of millions of dollars z Year as contingent
commissions, about which jts customers mostly did
not know, and brought in a fair amount of money by
out-and-out fraudulently‘riggmg bids for policies with
the cooperation of some insurers, thereby increasing
its commission rares and defrauding some insureds
with phony high prices. As we shall see in this and
later papers, the practices of 2004 were not youthful
in the insurance industry; at least contingent fee
arrangements were not individual o MarshMac
alone; and it was not particularly secret acrosg ar least

the sellers market, although i may not have been

widely known outside the insurance industry.  (In
otherwords, many commercial insureds did not know
anything about ft—or, at least—nor much, or not
enough.)

Theideaof MarshMac’s age, exceeding more than
one and one-third centuries, is to some degree
fictional, or—at leas t—wvery broadly conceived. Atthe
same time, MarshMac's conception of its own history
is worth studying, since it is——to some degree—-
revealing. This claim is especially true in litigation for
any business which claims to have an historically
unified cultyre, Historycan be causally influential and
it can be important in litigation presentation. This

yet-to-be filed charges by New York Attorney Genera! Eliotr Spitzer and other srare artorney’s general investigating broker compen-
5ation pracrices.” Sally Roberts, 40N Sets Asidle Seﬁlemenrﬁ‘und, BusINEss INSURANCE, Feb, 14,2005, ar 1. Ag already mentioned, Aon

has settled with New York (i.e, Spitzer), Massachuserts, and Hiinois,

15. Joseph B. Treaster, Marsh Seitles for $850 Million, NY. TiMES, Feb, 1, 2005, ar A1.
16. Joseph p, Treaster, How Olg Ties Helped Wrap Up the Marsh; Deal N, TIMES, Feb. 5, 2003, a1 C1; Ian McDonald, #grsh Signs

Letters to Exreny Financing, Meeting Cash Needs, NY, TiMEs, Nov. 23, 2004, at C1. Carrje Coolidge and Nej] Weinberg, Puedling the
Plug on Marsh, FoRrBEs, Nov. 15, 2604, at 126; Monica Langley and Then Francis, msurers Regy fronz Bust of a ‘Carrel Wary ST. ],

Ocr. 18, 2004, ar A1,
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claim is especially true about MarshMac, Firse, it
claims a unified culture over time, as we shall see [ater.
Second, the business press  usually  describes
MarshMac as “notoriously secretive,” having an
“obsessive focus on secrecy,” being “tight lipped,” at
times, as well as being the “world’s largest insurance
broker,”t The company is also often described—or,
atleast, said 1o be—arrogant.”18 ifthege observations
are true, we hypothesize that MarshMac faces truly
extraordinary legal problems, ' and it needs to begin
or conduct serious, deep, lengthy, and complex
thinking about strategic litigation, public relations,
and new business thinking. These sorts of thinking
include history and the review thereof. Our point is
especially true fora company which purports to have
a unified-company sociclogical business and ethical
culture over time, The topics discussed in this essay
will almost certainly figure in sophisticated discovery
and trials,

“the Board of Marsh & McLennan, Inc.,

Fraga

MarshMac: Earlier “History"—Souder’s Speech

Some businesses have objective histories pub-
lished about them; some-don’t. Some businesses hire
Writers to construct histories of them; some don't 20
MarshMac appears to fall within both “some don’t”
categories. 1o some degree this js paradoxical; to
some degree not. Often, MarshMac is described as
having a “secretive, arrogant corporate culture[.]"?!
One would expect that a business with an arrogant
corporate culture would make sure that there is some
sort of history written and published about ji—
replete with beautiful photographs. On the other
hand, one would CXpect asecretive corporate culture
to avoid that sort of thing. From the point of view of
litigation to come, it is extremely interesting.

A brief, publicity-oriented history of MarshMac
published in 1971 is both arrogant and secretive, 2
William F Souder, Jr.was, in 1971, the Chairman of
President of
Marlennan Corporation, and Chief Executive Officer
of both companies, (Mr. Souder became President of

17. Marcia Vickers, The Secrer World of Marsh Mere, BUSINESS WEEK, Nov. 21, 2004, at 79-80. Here is a list of the ten largest U S. in-
surance brokers. The numbers are 2003 U.S. brokerage revenue, in millions of dollars.

MarshMac
Aon Corp.

Arthur ], Gallagher & Co.

Willis Croup Holdings, Ltd.

Wells Fargo & Co.

BB&T Insurance Services, Inc.

Hilb Rogal & Hobbs, Co.

Brown & Brown, Inc.,

USI Holdings Corp.

Lockzon Cos., Inc,

Monica Langley and Theo Francis, Isurers Reel From Bust of a

R

289

‘Cartel,” WALL ST. J., Ocr. 18, 2004, ar A1, The Wary ST, J. drew the

information from a chart in BUSINESS INs. (July 19, 2064) and from z table to be found in BEST'S AGGREGATES & AVERAGES (2004),

18. Vickers, supra note 1, ar 78,

19. Consider, for exam ple, that a new class action was filed agzinst MarshMac, and some of its subsidiaries, on February 16, 2005 in
Houston, Texas. Kimball v. Marsh & McLennan Companies, Ine., Marsh, Inc., Mercer Human Resources Consulting, Inc., and Mercer
Human Resources Consulting of Texas, Inc., No. H-05-0514 (5.D. Tex —Houston Division, Feb, 16, 200%),

20. 1 David Jenkins and Takau Yoneyama, Eds., HIsTory OF INSURANCE: FIRE (2000): “In the twenrieth century many of the fong.es-
tablished insurance offices have published company histories. Some of these are not much more than glossy advertising brochures,
produced by firms that believe 3 Iong history gives assurance of solidity, security and trustworthiness to potential clients. However,

3

21. Vickers, supra note 17,ar 128.

22 William F. Souder, Jr., MARSH AND MCLENNAN: A CENTURY OF In
even though it started as a speech and is only 17 Pages long. Iris
net, and obraining it costs money (§11.95 at rime this article com

author of the paper was, in 1971, the “Chairman of the Board of
Chief Executive Officer of both companies.” 1d. ar ¢,

histories.” Id. at xiv. (There are eight volumes in this collection of

- Volumes three—six concern life insurance. Volumes seven

SURANCE SERVICE 1871-1971 (1971). We are treating this as a book,
not published in 2 magazine, however, Itis avaiahle on the inter-
&5 outy. Souder, who gave the speech and who was listed as the
arsh & McLennan, Inc., President of Marlennan Corporation, and
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MarshMac in 1966, and CEO in 1967.) The study
began as a speech to the “1971 Chicago Dinner” of
The Newcomen Society in North America.?? From the
point of view of litigation to come, it is extremely
interesting,

_ Appropriately, Hermon Dunlap Smith, the then
Chairman of the Finance Committee of Marlennan
Corporation,®* who introduced Mr. Souder, re-
marked in opening that MarshMac was a “brokerage
firm created by Henry Marsh and Dlonald] R.
McLennan,”> In contrast, Mr. Souder himself begins
his speech by saying that “Marsh & McLennan is now
one hundred years old. We had our beginnings in
Chicago in 1871, at a time when many new
enterprising and new ideas rose from the ashes of the
Chicago fire,”26 Indeed, Mr, Souder implies that the
origins of MarshMac were an inventive entrepreneur-
ialresponse to the great Chicago fire. He says that the
company began “within a month after the fire” and
that “[i]t was an insurance agency, writing mainly fire
insurance[.]"%’ Significantl »according to Mr. Souder,
the business was started by Dan M. Bowmar, who was
joined by R. A. Waller. Indeed, the company was
known as R, A. Waller & Company beginning in 1887,
and Henry Marsh joined the company in 1885,28

According to Waller, the company took in

substantial premiums for the times. It responded to
the high rate of technological innovation in creative
ways. It did not remain limited in the way that many
insurance companies did at the time. It specialized in
large and growing businesses.?? For example, it was
closely involved with Joseph Leiter, who was for a
short time a substantial force in the speculative parts
of the grain business.> He eventuaily sent all of His
insurance business (e.g., including wheat in eleva-
tors) to Waller, including business at the pointin time
that he managed to corner the whear market of the
world and very soon lost something like $10 million
as a result of the venture.®! We shall return to these
IWO topics-—the Chicago fire and Joseph Leiter-—
preseatly;

Mr. Souder implied that MarshMac was a
significant force in the grain elevator business,
because grain elevator companies usually insured the
grain handed over to them, but—at least at the
beginning-—did not themselves purchase insurance.
Mr. Souder appears to imply that MarshMac was the
leader in transforming that part of the grain elevator
business into 2 much more modern  insurance
arrangement.>2

Mr. Marsh, and another businessman, took over
Waller’s business when the latter died in 18993 As

American Newcomens to study and foster the fields of industry, economy, insurance, among others, in order to'contribute to human

progress. Eventuvally, the Newcomen Society in North Americ
of Maine. The Newcomen Saciety continues to this day to pu
leaders, often in connection wich various luncheons and dinn
Society of the United States is affiliated with The Newcomen

South Kensingron, London, England, founded in 1920. The

4 was established in 1961 25 a non-profit corporation: under the laws
blish the histaries of various companies and issues awards to business
ers hosted by members throughout the United States. The Newcomen
Society for the Study of the History of Engineering and Technology in
Newcomen Society in North America, About the Soctety, available at

ing insurance companies and other types of financial firms) can view the fascinating list of titled available from Newcomen ar http:/

newcomen . org/publications. html] (last visited Feb. 5, 2003).

24. The name “Marlennan” seems to have had only a brief and unim portant history as a moniker for the company as there is rarely
any mention of it in all of the research materials the authors have gathered for this story.

25. Souder, supra note 22, at 6.
26, Souder, supra note 22, at 7.

27.1d. This claim is interesting since others claim that 1871 Chica

g0 fire left a clear void since it lefr 2 rnumber of insurers bankrupt

because of payouts related to the fire. Others also claim to have helped fill this gap. See Hoover's Company In-Depth Records,
RELIANCE GROUP Holomias, INc., Feb. 2, 2005 (stating that an insurer known as the Fire Association filled the void); Ken Brownlee,
The 1871 Chicago Fire, Crams, Oct. 1999, at 84 {(indlicating that the loss of multiple insurers left the remaining carriers with substan-

tial new business at hj gher rates).
28, Souder, supra note 22, at 7.

29. Karen W. Arenson, Marsh's Enduring Strategy, NY, Tivgs, May 5, 1984, at 32.

30 Id. at 8.
31.1d. at 9.
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the twentieth tentury began, MarshMac had “20 The original business relztionship  involved

employees, two typewriters, and 2 prosperous, Mr. Marsh, Mr. McLennan, and another insurance
progressive organization thar wag ready to help agent, D. W Burroughs, Mr, Burroughs represented
secure the risks of such new and mammoth (rusts as the Burlington Railroad, while Mr. Marsh pursued the
Diamond Match, The National Biscuit Company; and Rock Istand business, The three of them formed 4

[tThe American Sheet and Tin Plate [Company].”34 partnership. According to Mr. Souder, “[i]t was the
Shortly after the dawn of the Fwventieth Century; world’s largest [insurance] 4gency, representing
Mr. Marsjl became involved with John Pierpont about a dozen insurance companies, with annug)

Morgan. 35 Morgan used Mr, Marsh and his company premiums of [$13 million ... and serving some of the

toinsure his greatest trust achievement, United States largest accounts in North America,” i, Burroughs

Steel, According to Mr, Souder, this relationship left in 1906, and “the firm assumed its present core
lasted for a century.  To pursue that and more name, Marsh & McLennan. This Was a turning poing
business, Mr. Marsh moved to New York, in many ways, both for Marsh & Mclennan and for

Mr. McLennan entered the insurance business in American business in general. 40

1894 in Minneapolis.3® e became something of g . Over the years, new insurance business in 2
specialist in insuring railroads, As an example of his variety of forms was creared and sought, These

creativity, around the year 1900 Mr. McLennan is included auto insurance; which MarshMac originally

touting as having spent 30 days and nights riding sought from Lloyds of London, In doing 5o, MarshMac
various railroad routs “so he could offer betrer advice was “Lloyds’ biggest CUstomer, accounting for
On managing railroad risk and on the insurance approximately 20% of all insurance placed in this

coverage that might be usefy] *37 remarlable underwriting organization.”#! The
He arranged for insurance for g variety of tompany also sought to marketcasualtymsurancefor

companies, including Northern Pacific, Great North- a variety of businesses, marine insurance, employee
ern, Soo Line, and others. Mr, McLennan moved to benefits, insurance for utilities, insurance for the
Chicago in 1904, and shortly joined forces with communications industry, including AT&T which
Mr. Marsh 58 Thus, in some sense, the business began formed an insurance department in 1910 and

exactly 2 hundred years ago last vear, in 1904, appointed MarshMac as its broker and so forth,#2

32. He also implies that MarshMac early on and always has had 3 tendency towards technological change because they utilized “one
of the new ‘safety bicycles' ... in collecting premiums and delivering renewals,” 1o, at 8. What is a safery bicycle? 1t is whar we now
think of in the United Stazes as an ordinary bicycle. Both ofirs tires are approximately the same size and the searing is relatively low,

hold the tire in place. 1d. Fairly obviously, “safety bicycles” were used by a wide variety of businesses throughout the last quarter

33. Souder, Supra note 22, ar 10.
34, Id.

35.Id,

36.Id. at 11.

37. Arenson, Supre note 29, ar 31,
38.1d. ar 11,

39.1d. at 12,

40.1Id. ar 12,

41.1d. at 10,
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MarshMac itself publishes on its website an
historicat chronology (www.mmc.com). ¥ 1 provides
2 helpful, but extremely boring history of expansion.
Over the years, MarshMac took over a variety of
companies. In 1923, for example, it acquired the
newly formed Guy Carpenter & Company, which took
MarshMac into reinsurance brokerage. Together they
“revolutionized reinsurance coverage,”

Litigation

MarshMac was not the target of a large number of
lawsuits during its first 100 years or so. One of the first
ones was actually filed against the insurance
brokerage company of Guy Carpenter in the early
1980s. Discussing that lawsuit now is taking it
somewhat out of Sequence. Nevertheless, not all
history can be done in absolute chronological order.
In the lawsuit under consideration, Classified
Insurance Corporation sued several entities, includ-
ing a Guy Carpenter entity and MarshMac.®> The firsy-
named defendant was the original name of the Guy
Carpenter entity which was sued.* Asis obvious from
its name, Classified was an insurer. In 1964, it retained
Carpenteras its reinsurance broker. Carpenter placed
Classified’s reinsurance business for its casualty
EXposures with Security Mutual Insurance Company,
Itwas done bya means of reinsurance contracts which
arealso called treaties, They lasted from 1968 through
the end of 1978. At some point in time during one of
these three tontracts, “Security began to have
financial problems[.]”47 These problems “culminated
in its liquidation in 1981, After 1981, Security
defaulted on all of i reinsurance claims on
Classified’s existing policies,”48

42.1d. az 14,

In 1983, Classified sued Carpenter, its reinsurance
broker, for breach of contract, breach of agency
duties, negligence, both intentional and negligent
misrepresentations, and breaches of the duty of good
faith created by an agency relationship. According to
Classified’s complaint, Carpenter knew thar Security
was facing increasing financial problems; it knew that
Security failed to meet its own bottom-end guidelines
for placing reinsurance business. It kept going by
matching Classified and Security.  According to
Classified’s pleadings, Carpenter never informed it of
the shaky, troubled finances of Security.

At the trial, the evidence from Classified was that
Carpenter never told any of its people anything about
the trouble Security was having. The Classified
evidence presented was that, had they known of
Security’s problems, they never would have pur-
chased insurance from Security. Carpenter, in
contrast, presented testimony that Security’s posi-
tions were fully disclosed to Classified but thar
“Classified stayed with Security to save money¥
Indeed, according to employees from Carpenter,
“Classified disregarded Carpenter’s advice to obtain
other reinsurance, "

The court sent the case to the jury on some
theories and not others. “The jury found Carpenter
to be 0% negligent, Classified to be 100% negligent,
and found that Classified suffered no damages. The
jury also found that Carpenter made no misrepresen-
tations to Classified regarding Security’s financial
situation.”! The court entered judgment in favor of
Carpenter.

The Wisconsin Court of Appeals affirmed the
judgment. An interesting part of the Court of Appeals

43. Interestingly, this historical chronology has been changed recently, The chronology presented on MarshMac's website on
Feb. 22, 2005, is different from that presented on Jan. 4, 2005, with certain material events and €arnings statemenrs having been re-

moved,

3]

they used written contracts, as opposed o handshake deals, and created new markets for reinsurance. See, e.g.,

44. For instance
Modest Beginnings of a Visionary who Repolutionised nsurance: When iMr Carpenter met Mr Marsh and Mr Mclennan, They got

on Famously: the Result the World s Largest Broking Group,

LLOYD's LisT, Feb, 3, 2005, at 5.

45. Classified Ins. Corp. v. AE. Strudwick, Inc., 392 NW. 2d 130 (Wis. App. 1986). (Unpublished Opinion.)

46.1d. 2t n, 1.
47.1d, ar 2,
48.1d, ar 1.
49.1d, at 3,
30, Id.

31, Id.
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decision was that the Carpenter company which was
4 defendant was 3 purely Midwesg subsidiary of
MarshMac, that MarshMac itself was notinvolved, and
hence that the assets of MarshMac jtself—the parent
company—should not he presented. o the jury
insofaras punitive damages were an issue. Evenmore
interestingly, the Court of Appeals held thar the
Carpenter company did not engage in willful, wanton,
or reckless disregard of the rights of Classified, “The
most that can be said is that Carpenter pursued a
policy of benign neglect in the CIassified-Securir:y
situation. Such conduct does not rise to that level of
egregiousness lccessary o support a Punitive
damages award,”52 Besides, observed the Court of
Appeals, the jury refused to award compensatory
damages, and so couldn’t award punitive damages. -

The most interesting thing about this case is the
extent to which Carpenter did not document the
advice it gave Classified. One would have expected 4
responsible insurance brokerage house to both
document the fact that it discouraged the use of
Security and to have the purchaser sign off on the
document, thereby giving explicit written instruction
to the reinsurance broker.

The Classified position makes a good deal of sense
in the absence of this writing, What is odd is that there
WCI'C NO expert witnessag presented or testifying thar
writings of the kind outined here are both important
and quite common. At the same time, it js obvious
that thisis a fairly routine lawsuit, and not the sort of
thing which would blast its way through a complex
corporate group. Noris it likely thata lawsuit like this
one would make any significant news in the public
media.

MarshMac: Somewhat Later History—Sounder Re-Vis-
ited

Beginning in the late 1950s, MarshMac began
serious expansion through mergers and acquisitions,

52.1d. at 10, (Jralics added.)

-
Earia
ot
T
4{’- ' ;:}?&“Mf

In 1957, for example, it acquired Cosgrove &
Company, then the largest regional broker on the west
coast. In 1962, MarshMac became a public company,
feporting annual revenue of §52 million and a net
income of $5 million. In 1969, MarshMac acquired
Victor O, Schinnerer, and thereby developed the “first
national program of professional liability insurance
for architects and engineers.” In the same year,
MarshMac formed Marsh & McLennan Compznies ag
the parent com pany.

In 1970, MarshMac acquired The George Putnam
Fund of Boston.** It was originally formed in 1937 by
George Putnam, Sr. A good deal more will be said
about Putnam later in a2 follow-up -article, The year
before MarshMac acquired it, “Putnam formed a
cempany 1o handle investment management for large
institutional investors, s We will explore some
details about Putnam in the next paper in this series.

In 1973, MarshMac established an equity
affiliation with French insurance brokerage company
Faugére & Jutheau, Faugére & Jutheau was 2 family-
controlled insurance brokerage firm with important
ties in continental Europe.® In 1975, MarshMac
formed William M. Mercer, Incorporated, whose
business was ‘employee benefits consulting.” The
company itself was founded by Bill Mercer, and
others, in Vancouverin 1945, and MarshMac originally
acquired it in 1959, American €xpansion apparently
really began in this area seriously in 1975.° In the
Same year, MarshMac acquired equity interests in
Belgian and German brokerage houses.

As Souder indicated, for years, MarshMac had
done substantial business with Lloyds of London. By
the middle 1970s, and also before, almost half of all
the premiums coming into Lloyds’ came from the
United States.”® In some specialized markets, the
number was far greater than half Much of the
business from the states came through the larger
American insurance brokers. Of course, this included
MarshMac.  The American brokers had to share

53. Marsh McLennan, MILESTONES OF MARSH & McLnnan Comranizs, available a wwwmme.com (Jan. 4, 2005), (hereinafter re-

ferred to as “Milestones™),

54. Steve Bailey and Steven Syre, Putnam Becoming its Parent

53. MILESTONES, Supra note 53, ar 13,

56. William Pitt, Marsh Finally Wins Battle for French Brokerage Firm, ], oF COMMERCE, Fels. 3, 1992, at 9A.
57. Godfrey Hodgson, Lioyp’s oF LoNDON: THE Risgy BUSINESS, Cororsur, HISTORY, AND THE TURBULENT FUTURE OF THE MOST Famous

INSURANCE GrOUP 143 (1984).

131



IVSTRARCE Limy BTy

A
substantial * fractions of their commissions with it to prevent the big London brokers coming
London brokers.5? Often, this was half of the under American contro], 64

commission, % Naturally, the American brokers were

getting sick of it and by the middle 1970s gvere looking The new rule outraged American brokers, and the
for ways to take over London brokers.*"  Naturally, Chairman of MarshMac expressed his anger publicly,
they were looking at larger British brokers, including The New York Legislature was Iobbjed by

C.T. Bowring and -Sedgwick Group, which were MarshMac among others

and a bill was introduced to

3

member Cllar%er ﬁi??s' Many n Engllar}d becar;}ae create a New York reinsurance exchange. The intent
concerned about this MOVE, 50 in April o 1978, the was assumed to be to create and “American version of

Committee of Lioyd's “announced that henceforth Lioyd’s of Londop, "5 Even the British press and

share:hqld1ngs mn ?ny Lloyd’s broker‘by any non- business commentators indicated that they regarded
Loyd's irslésurarllce mter_est must be hml_ted K,J,ZO the actions of the Committee ar Lloyd's as revealing
perCL?nt. This Comrmtteet took the pubhc position “arrogance and disingenuousness[.g”éﬁ Such an
that its new rule wag not airr?ed particularly at U.S, exchange was in fact created in 198067

bro%«:ers, ©f any other foreign 1r}terest, b_Ut was In 1980 MarshMac acquired C. T, Bowring & Co,
designed 1o keep the underlying reiauonshlp Lid.58 This enabled MarshMac to become an even

bet?veen Lioyd's and all the E.)rokers which ,did bigger-time Lloyd’s broker worldwide, and it paved
business there, Lloyd’s underwriters were required the way for wh ally owned-an d-operated offices in
to deal directly only with brokers registered in the major globai market places, Bowring then

e 63 . .
Britain. Most elements of the business public operated in 33 countries, offering  insurance

believed exactly the opposite. brokerage and insurance underwriting and other
. . financial services.5? A the point of the take-over,

The new rule looked o be aimed fairly and MarshMac was twice the size of Bowring.”? C.T
squarelyat the big American brokers, suchas Bowring was, in terms of commission income, the
Marsf’lMac,} ‘,?Vho have produced so much of second largest British broker, while Sedgwick Group
Lloyds- bumpes 5, an?l a_s hard a5 the was the largest.”! Then again, Bowring was one of the
Committee tried to maintain the sembl'ance largest brokers involyed inreinsurance, and it had one
ofeven-handedness, ‘twasuntrue they aimed of the best collections of beautiful models of ships

58. Robert I, Hershey, Jr., Lloyd’s Move Sers O Comtroversy, NY, TiMES, April 22, 1978, at 27, Anthony Brown, Lioyn's OF LONDON
89 (1973}, -

59. Robert J, Cole, Marsh & Mclennan Advances or London, NY. TIMES, Dec. 31,1979, 2t D1,

0. Hershey, Supra note 58, at 27,

61. Jonathan Mantle, FOr WeroMm THE BELLS TOIL: 'THE Lessons oF L1oYD's oF LONDON 63 (1992},

2. Hodgson, supra note 57, at 37,

63, Hershey, note 58, at 27.

64. 1d. ar 38 Lioy: :
assets, Eiizabeth_Luessenhop and Martin Mayer, Risiy BUSINESS: AN INSIDER’S ACCOUNT OF THE DISASTER AT LLoYD’s oF Lonpon 18

68, The acquisition happened afer Years of negotiation, unpleasantness, and court cases. Robert j. Cole, Marsh & Mclennean in
Oﬁ’erforBouu-z’ng, N.Y. TiMEs, Jan, 8, 1980, ar D1,

69, Marsh & Mclennan Rid Jfor Bowring is Accepred, NY. TIMES, Apri] 13, 1980, ar D5,

70. Hodgson, Supra note 57, ar 122,

71.1d. ar 124.
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that it insured. Bowring was also the leading broker
in London for the rapidly growing business of satellite
insurance,”’2
In 1982, MarshMac consolidated its “insurance

program management business” into Marsh &
McLennan Group Associates.” That COmMpany was
renamed Seabury & Smith, Inc. in 1990.7% The names
were selected from previous MarshMac chairmen.”s
Charles Ward Seabury had begun with the company
as a $5 a week office boy in the early part of the
twentieth  century.’® According to Mr. Souder,
Mr. Seaburg’s career spanned over 70 years and
included serving as “a Director, President and
Chairman of the Board. At the time of his death at 89
In 1966 [Seabury] was serving  as  Honorary
Director,””’ In 1982, the Belgian brokerage house in
- which MarshMac had an equity interest, Henrijean,
became 2 majority-owned subsidiary.  MarshMac
purchased all interests in Henrijean in 1984.78

By 1984, MarshMac revenues  exceeded
$1 billion.” In the same year, Mercer merged with
Meidinger, Inc. and MPA (Holdings) Limited in
England, thereby “setting the stage for rapid domestic
and international expansion.” Meidin ger's compen-
sation and benefit consulting firm would add offices
in 22 cities with 650 employees, to Mercer's 70 offices
with 2,100 employees in the U.S. and Canada.®! The
merger with one of the largest employee benefit
consulting firms in the United Kingdom, MPA
(Holdings), allowed Mercer to continue expanding in
Europe 52 '

[NSURANCE LiTroamioy:
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In 1984-1985, MarshMac continued its diverse
expansions by helping to form and partially financing
ACE Insurance Company, Ltd. in Bermudy 8 This
created new capacity in the excess liability market. As
is now well known, ACE has expanded substantially in
the United States by purchasing Cigna’s property-
casualty insurance business, and it was sued, together
with MarshMac, by the Connecticut Attorney General
after the Spitzer Suit was filed,84 This lawsuit will be
discussed in some detail later. Basically, it alleges that
“a unit of ACE Ltd. made a secret payment to Marsh &
Mclennan Cos. Inc.” The Connecticut Attorney
Generalis Richard Blumenthal, According toan article
in BUSINESS INSURANCE, the suit is not as serious as the
Spitzer Suit, but it “could cause maore serious
concerns for the companies {Connecticut] is
targeting{.]” The suit was filed on January 21, 2005 in
Superior Court in Hartford, Blumenthal accuses
members of the MarshMac Group and ACE “of
violating Connecticut’s unfair trade practices act by
engaging in a scheme whereby ACE paid Marsh a
secret $30,000 commission to steer an $80 million
state workers compensation contract to the insur-
er.]"® ACE Lid. announced on February 3, 2005 that
it would seek dismissal of the charges.® We shal
return to this suit in the fifth Separate paper in this
article,

In 1986, MarshMac was involved in another
Bermuda-based arrangement of the excess liability
market by helping to form XL Insurance Company,
Led., also a well known company. In association with

72.1d. at 135-36. For further details on MarshMac’s acquisition of C.T. Bowring, see 145-50.

73. MILESTONES, supra note 53,

74.1d. '

75. Charles W, Seabury and Hermon D. Smith,
76. Souder, supra note 22, at9.

77. Id.

78. Marsh & McIennan Acquires Belgian Broker, WAL ST, J., Feh, 22,1984,

79. MILESTONES, Supra note 53,
80. id.

81, Willicm M. Mercer, Meidz‘ngerMerger, PR NEwWsWIRE, Dec. 1, 1983,
82. Eric Short, 7he Trend to Global Services, Tug FINANCIAL TIMES, Sept. 28, 1984, at 26.
83. See Katherine R, Duffy, HELD CapTIvE: THE FisTORY OF INTERNATIONAT, INSURANCE IN BERMUDA 153 (2004). She describes the found-

"as “a work of genius.” One of the key characters in the founding

of ACE was Bob Clements, Managing Director of one of the members of the MarshMac Gron p.
84. Ian McDzid and Theo Frances, Lawsuir Alleges ACE Paid “Kickbacks’ to Marsh, WAL §T. ], Jan, 24, 2003, at C3.
85. Sally Roberts, Blumenthal Lawsuit Womn't Rogl Industry(:] Marsh, ACE Charges Seen as Limited, but More Suits FPromised, Bust-

NESS INSURANCE 1 (Jan. 31, 2005).

B8O, ACE 1o Seeh Dismissal of Connecticut Lawsuir, NY. Tes, Feb. 4, 2005, at C3.
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Morgan Guaranty Trust Co., MarshMac created XL.to
provide excess liability and directors’ and officers’
liability toverage to the stockholders of fts parent,
The stockholders included a diverse group of
domestic and foreign companies. 87

Throughout the 1980s and 90s, MarshMac and
Mercer continued to grow by acquiring companies
which did what they did in various parts of the world,
The comparies also expanded what they did 1o
include not only insurance, investment management,
and  employee benefit management, but also
Management consulting,  This first occurred in
1987.58 By 1988, MarshMac had purchased a 569
interest in a large building in New York City.

In the early 1990s, acquisitions continued, the
formation of new and related companies continued,
and revenyes increased. For example, in 1992,
MarshMac was substantially involved in creating Mid-
Ocean Re, MarshMac Putup 10% of the capitol, 52 By
1993, the MarshMac Group revenues reached
approximately $3 billion.? 1y the middle 1990s,
MarshMac had an extraordinary reputation, For
in evaluating  investors in  Bermuda
tompanies, the magazine NATIONAL UNDERWERITER
remarked that many of the investors were “the largest,
most sophisticated and credi worthy businesses in
the world[,}” and it included MarshMac, along with

-_—

87. EXEL-ITD; Reports thet $395 Million bas been Invested i,

88. MILESTONES, Supra note 53,

AlG and other large insurers, 91

International expansion continued throughous
the 1990s into Latin America, China, and Eastern
Europe.”? MarshMac revenues surpassed $4 billion, 93
This represented an increase of $1 billion in
approximately a year,

By the end of 1997, MarshMac had acquired
Johnson & Higgins in the brokerage ares %
Reportedly, MarshMac paid $1.8 billion, thereby
‘trumping  AON’s acquisition of Alexander &
Alexander for U.S, $1.23 billion in January [1997],95
It acquired the second largest broker in France,
CECAR.?6 1 formed ailiances with sophisticated dara
Processing companies.’’ Revenues of the group
reached $6 billion—a §1 billion increase in one year,
and Putnam had $235 billiop under management 98

In 1998, MarshMac acquired Sedgwick Group plc
for over g2 billion, one of the best known brokerage
houses in England.” Sedgwick was then the third
largest insurance brokerage. ' gome believe that
this acquisition changed “the brokerage market
landscape for ever and  thus solidif[ied] the
cimergence of the mega brokers, 101 It acquired a
large brokerage house in Mexico, % And i expanded
its operations in the Scandinavian areq 103

MarshMac’s consulting arm, Mercer, is growing
during the same year. It acquired the compensation

its Common Stock by over 60 Sponsors, BUSINESS WIRE, June 9, 1996,

89. Dully, supra note 83, at 272-73, Interestingly, the man leading the pack was Bob Clements, who had also been intimately in-

volved in the establishment of Ace,

20, Douglas Mcleod, As Marsh & Mclennan Cos, Inc. Works o Streamiine ire Brokerage Rusiness. . -, BUSINESS INSURANCE, July 18,
1994,

91.Id. at 303,
92, Id.

93. Marsh & Mclennan Form 10-K period ending March 31, 1997,

94, Ed Leefeldt, Pension Corstalting Tily Charged, Searmy POST—INTELLIGENCER, Nov. 15,1999, at C1. But not all mergers create hap-

95. Dully, supra note 83, at 351. (Duffy is quotng from an article by Christopher Adams which appears in Thg FINANCIAL Trves
(March 24, 1987)). Interestingty, according to Duffy, MarshMac had o get an antitrust clearance from the federal government before

acquiring Johnson & Higgins. Id. ar 362-63.
96. MclLeod, Supra note 90, at 14,
97. Leefeldr, Supra note 94, ar C1.

98. Marsh & McLennan Form 10-K, period ending March 31, 1998.

101 Dufly, supra note 83, at 304,
102. Mcleod, Supra note 90, ar 14,
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practice of KPMG pegs Marwick 104 1 also purchased
Corporate Resources Groy P, which was a global firm
providing “compensation, human resource consult-
ing, information, and management development
services. ™% Ope of e members of the Mercer
group during the SaMe year acquired g German
Management consulting firm, thereby continuing that
general areg of €xpansion, 106

There has been some further €Xpansion, and
Jefftey w; Greenberg became the Chief Execurive of
the MarshMac Holding Company 107 1, the nexr year,
he became Chairman, gs well. We shaj discuss
Greenberg a bjt More in a separate section,

Expansion Continued jn 3 variety of ways in 2001

World Trade Center,108 1, 2003 Mercer continued
expansion . by acquiring a famouyg financial services
consulting firm, Oliver, Wyman & Company.

We have already mentioned
MarshMac wag involved in founding ACE and was

connections between insurers and Marsh, an
insurance broker that can bring them more
business than any other,”[f] These links are
forged in the significant investments ip

103. Id. The acquisit
EUROPE, Nov. 23, 1998

104, Mercer Human Resource Consulting, Mercer Hz'szoay, at

105. 1d.
106. Mercer Management Consulting, Press Kz, at herp.
2003).

et
Rl
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cases, former Marsh CXECUtives run the new

unusual position of €normous power in the
industry, insurance EXecutives say, Perhaps
most significant, Marsh’s investments have
helped create clubby industry that some
competitors  say they

penetrate, 109

According 1o Morgenson, MarshMac invests in
insurance companies through one of its subsidiaries,

its typical investments range from $25 milliog to $200
million, According to Morgenson,

MMC has invested in at least 12 insurers, [in
recent years], including: ACE Lid, XL Capital
Ltd,, and Axis, each of which ig publicly traded.
It has also invested in Danish Re, a Lloyd’s of

Specialty, a Richmond, Virginia, insurer which
does pProperty ane casuaityinsurance, and the
Gulfinsurance Group which provided speciaj

business insurance, 111

on strengthened Mercer's payroll consulting practice, Corporate Brier. Marsh & McLennan Cos., WaLL 5T, T
,ar 9.

htto:ﬂmercerhr.com/hisroqz.'html (last visited Jan, 1 3, 2005).

regulatory problems Li.... They are probably something thar insurance regulators wanr 1o ook ar.”

110.1d. ac 7
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Morgenson quotes an MMC Capital document
which states that it works “actively and collaborative-
Iy” with companies it holds stakes in and seeks to
“work closely with management to formulate and
analyze business plans and strategic objectives,
including identification and evaluation of acquisition
opportunities, new business Initiatives, and recon-
structing plans,”112

Thus, contingency fees help create a certain kind
ofconcept, particularly if these arrangements are kept
Secret, suppressed, go undisclosed or disclosed in
such a way that they are not well understood by
purchasers. It would even be 2 conflict if the agents
of the purchasers—say, for internally employed risk
managers—understood how the system worked,
more or less, but knew that niany agents did it, or
somehow or another profited from the arrangement.
Such “profiteering” might come not from out-and-out
bribes but from golf games at extraordinary courses,
exclusive  dinners, historically and aesthetically
impressive bottles of wine, and so forth, We shall turn
to this again presently, Obviously, the contingent fee
arrangements have triggered public outrage, govern-
mental outrage, and lawsuits. 113 The second form of
conflict might also trigger litigation. If (or when) an
insurance brokerage house systematically steers
clients towards carriers it owns, and this results in
indirect profits to the broker, the purchaser probably
has something to complain about. The complaint may
not be universal and across-the-board. For example,
if the brokerage house created an insurance company
which would insure the kind of risks that no one else
insured, and if the price is reasonable, then while
there is a technical contflict, at least from an ethical
point of view, it might—on the whole—be a good
thing. In addition, ownership relationships between
brokerage houses and insurers will be difficult to
Prove in systematic ways, when designed to prove
deliberate, illegitimate profiteering, Still, MarshMac’s
extraordinary sea of expansions over the last half

111.1d.
112, 1d.

century are the beginning of very impressive financial
cases, albeit cases which will be difficuls and extremely
cxpensive to develop.

There is one more major event in the stage at
MarshMac’s recent expansion. In 2004, there was an
extraordinarily well known acquisition. MarshMac
purchased Kroll, Inc., which had traditionally been
known as a detective agency for $1.9 billion.™*¥ 1, 4
2004 speech, Greenberg, then the CEQ of MarshMac,
indicated that Kroll had four separate significant lines
of business. He described the first one as consulting
services, which “involved investigatory. . . forensic
work,”113 Secand {Kroil’s] business was “Corporate
Advisory Work, which for them [sic?] is corporate
festructuring and bankruptcy.” The third business of
Kroll, according to Greenberg, is background
screening, while its fourth is technotogy services in
connection with litigation, being mostly e-mait
retrieval. In other words, Kroll is a business-related
detective agency. In any case, by acquiring Kroll,
MarshMac also thereby acquired the employment of
Michael G. Cherkasky, who became head of MarshMac
after the filing of the Spitzer Suit and the fall of
Greenberg. Cherkasky, as we shall see, was ceniral in
arranging for a Spitzer-MarshMac settlement. 116
Some believe that the settlement was made possible
and/or more probable and/or both by the fact that
Spitzer and Cherkasky have been close, friendly, co-
working lawyers for a longtime. Some might
believe that Spitzer got rid of Greenberg so that he
couid help his friend Cherkasky.

Jeifrey Greenberg

Jeffrey W/ Greenberg came to MarshMac at a
young age. He rose quickly, Thereafter, he went to
AIG. The AIG group was largely founded and grown
by his father, Maurice R. “Hank” Greenberg, who is
now 79. Jeffrey went through prep school, Brown
Univessity, and Georgetown Law School. His father

113. Robert D. H ershey, Jr., No Premium Here- Are Insurance Stocks Worth Gamble?, N.Y. TIMES, Nov. 7, 2004, at 3,
114. Diane Brady and Marz Der Hovanesian,Marsh Mac’s Integrity Injection, BUSINESS WEEK, May 31, 2004, at 84,
L15. Jeffrey Greenberg, Speech, SANFORD C. BERNSTEIN & Ca., 20" Annual Straregic Decisions Conference 2004, Fair Disclosure Wire,

June 2, 2004 (Dow Jones Reuters Business Interactive LLO).

116. Eduardo Porter, New Marsh Chief was once Spirzers Boss, N.Y. TiMES, Oct. 26, 2004, ar C1.

117, Treaster, supra, note 16, at C3.
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has now, and has hag for years, a feputation of being
a tough-guy, not only with employees, but also with
his children. That point is not only with Jeffrey, but
also with his younger brother, Evan Greenberg, who,
while he did not goto college, came to AIG, just as his
brother did, Both of them were apparently talented
and rose to very high positions. Both “departed in
bitterness.” Jeffrey went back 1o MarshMac, while
Evan became the head of ACE, which has grown
enormously over the last decade or so, 11

Hank Greenberg hag been CEO of AIG for 37
years. During those years, that group’s market value
has grown from $30p million to $173 billion. The
Same nearly four decades have amounted to “one of
the grear Oedipal dramas of the corporate world,»119
One interesting feature of that drama is thyr
MarshMac has “had g virtual stranglehold on AIG
because jt fepresented the bulk of AIG's corporate
clients,»120

Jeffreywent to MarshMac in the middle 1990s, and
he rose to the absolyte top over the next five years or
50. He “tried to be gs tough at Marsh & McLennan as

there was constant pressure on his executives 1o
boost €arnings,”121 According to one ex-MarshMac
division head, this “seismic shift in thinking and
attitude . . . seemed to happen overnight,” under the
influence of Jeffrey, 122 Interestingly, Jeffrey was not
able toinstill a sense of discipline in ranks, as his father

true with respect 1o his older son Jeffrey.
Of course, the Spitzer Suit has brought a good

has said. Given what many MarshMac-exes are saying
about Jeffrey, he was anything but well-loved and
everything but respected. Naturally, from the point of

-_—

view of insuranee litigation, this raises two very
interesting questions. For those suing MarshMac as 2
result of the “Spitzer Scandal,” how can the disgrace
of Jeffrey Greenberg be used to bolster the plainriffs’
case? From the point of view of those defending
MarshMac, how can the Managerial stumbling of, by,
or under, Jeffrey be exchided and neutralized? We
shall return to this issue presently after we discuss
certain problems insider speech.

MarshMac: Some History & Corporate Philosophy

The history of the company is obviously one of
“xpansion, diversity, increased revenues, increased
profits, and pride. In his 1971 historical speech and
writing, Mr. Souder fairly clearly sets the tone and

company. This ideology and magery will almost
certainly play some role in Ji gation against MarshMac
in the future, Tt would therefore be a goodidea to say
a little bit about jt,

The first significant bassage is a description of
Mclennan’s vocational life before he entered the
insurance business:

In 1894, Mr. McLennan Wwas a salesman in a
shoe shore in Duluth, Minnesota, An Indian
named “Old John” came in, and the owner of
the shoe store told Mr. McLennan 1o double
the price of the shoes because “QJqg John”
wouldn’t know the difference, Mr, Mclennan
put the shoes down, put his har on, and
walked out of the store. He went across the
street and applied for 5 job with the Graves.
Manley Insurance and Rea] Estate Agency. So,
inaburstof ethics, Donald McLennan entered

N 2
our profession, 124

Given the context in which this speech was given, and
some of the other things that are said about business

118 Devon Leonard, Greenberg & Sores, 151 Forruns 105, 108 (Feb, 21, 2005). (This article begins with marvelous “NEw Yorke-

type sketch of the three Greenbergs.)
11%. Id.

120. 1d.

121.1d, at 114,

122.1d.

123 1d.

124. Souder, Sepra note 22, ar 11.
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Sociology, this is an extremely important story. Itlikely
will be used ironically by plaintiffs’ lawyers against
MarshMac in lawsuits to come, and MarshMac
attorneys should he prepared to deal with it First,
the story implies that McLennan was a profoundly
honest man. Indeed, Mr, Souder doesn’t just imply

this, he says it by using the word “burst,”125 Second,
by stating thar “in 4 burst of ethics, Donald McLennan
entered our [ie, the

charges MarshMac with engaging in such conduct
over 100 years after Mr. McLennan himself drammar-
icallyrepudiated such conductata Youngage, Healso
must have told stories about doing this kind of thing,
probably as a way of teaching 2 lesson to junior

of what happened at MarshMac, some years later,
Thus, Mr, McLennan’s early history could, should,
and perhaps will, be a central image in at least some
future litigation 2gainst MarshMac, Mr. Souder
indirectly and significantly cxpands the import of this
story by some of his other remarks, He states, for
example, that the formation of the company with the
name “Marsh & McLlennan” was “a turning point in
many ways ... for American business in general 7126

125. We are inclined w0 think that a reg] “burst” here would have b
WS Up to. By just walking our, Mciennan saved himself, bur h
otiented towards brotecting othey Feople. It was orienred oW

nent.

126.1d. ar 12,
127.1d. ar 13,
128.1d. ar 14,
129.1d. ar 13.
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senior leaders. [n part, this is true because of
MarshMac’s “specialized knowledge, and [its] ability
(0 manage professionally a number of risks spread
Over a wide range of insurance categories[.]*127

Mr. Souder believes that this combination of
knowledge and ability became more important over
the century as three objectives were bursued: (1)
handling all kinds of insurance, (2) building a staff of
well  qualified specialists in 3] areas, and (3)
establishing “a business structure that would assure
the continuity of jrg operations and provide 3 wide
network of offices 1o serve the many different needs
of clients wherever those needs might arise
throughout the world,#128

which it sought to S€rve, even at an early stage, it
“began to use the slogan ‘Insurance ip All Its
Branches,” but this actually remained 2 fiction for
sometime."12? Thig i anextremely important remark
from an ethical point of view, and therefore according
to Mr. Souder (as we shall see) from a point of view of
business sociology, as applied o MarshMac,
Mr. Souder does not understand this, [n effect,
Mr. Souder confesses, pridefully; that MarshMac lied
to the public for years about whar all it did, Fiction in

In effect, according to
Mr. Souder, the company had a long history of doing
this, and it was an activity in which Mr. Souder takes
Some pride, even as late as 1977, '

This outlook s reinforced, deepened, and
€xpanded by other remarks Mr. Souder makes about
philosophy, sociology, and nature of hjg company.
Consider the following:

The basic foundarions ofour present business

een MeLennan telling “Old John" what the owner of the shoe store

e did not save Old john. Thus, McLennan s performance W45 not
rds protecting himself. Granred, of course, it has an ethical compo-
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- were well established during the five
decades of our existence. The second five
decades have witnessed far greater growth in
terms of toral volume, far greater excitement
in terms of designing innovative insurance
programs for new technologies in whole new
industries, and far greater sophistication in all

phases of risk protection. 130

The point we are emphasizing here is that Mr. Souder
claims, after proclaiming a dedication to marketing
fiction, that the “hasic foundations” of MarshMacwere
established during the period of time that fiction was
deployed. Mr. Souder continues:

In looking over the history of any company,
[including MarshMac,} one finds a kind of
philosophical foundation, a made of thinking
that has, intentionally or unintentionally,
gradually evolved 1o become the s piritand the

guiding force of the company.13!

Clearly, this Dbhilosophical foundation includes 3
dedication to falsehood when useful,
includes celebrating itsuse. Of course, thisis notwhat
Mr. Souder thinks he is talking about. He thinks he’s
talking about the ability of MarshMac to distinguish
between major events and minor ones. He thinks he
is merely talking about the relationship between the
fundamental spirit of MarshMac and “the cutting edge
of capitalism itself,"132 which Mr. Souder thinks are

fundamentally connected., He says that MarshMac is
“a company that exists because the essence of

capitalism is risk!”33 «oyp ability to assist many of the
leading corporations in this country, in the protection
of their assets, has contribured directly to their ability

131.1d. at 16.
132.1d. at 16.
133. 1d.
134, Id.

Indeed, it-

portens

Ei &

and inclination to take the kinds of risk so vital to the

growth of our capitalistic economy, 134

We can he 2ppropriately troubled by Mr. Souder’s
remarks about the relationship between MarshMac
and the essence of capitalism. First ofall, it is unclear
what it means to talk about the essence of capitalism.,
It is certainly not identical to the laking of risks. Tt
has much more to do with the making of profits, 135
and usually the Paying of stockholders. Of course, it
is necessary to take some risks to make profits,
Nevertheless, some risks are irrational, and should
not be taken by responsible companies,  Further-
more, all economic systems involve some degree of
risk. Next, the function of insurance, in many ways, is
risk reduction rather than risk management, not risk
taking. Indeed, one of the functions of insurance is
to help insureds reduce certain types of risk, namely,
ultimate financial risks 2s the resul; of specified types
of losses (e.g., the destruction of physical property,
someone’s death, a person’s physical injury, the
physical injury of a race horse, the physical injury of a
movie actress, the wrongful conduct of 2 senior
official in a business and so forth). Many property
insurers carefully inspect commercial operations and
property, even personal property.

Mr. Souder’s pamphlet and speech are filled with
ideological vagaries which play rhetorical roles,
Although he doesn’t quite say 50, one of the rhetorical
implications of Mr. Souder's presentation is that
MarshMac has been a leader in developing the
American economy in the Twentieth Century, He
nearly says that his company has been insurance-
crucial to most large, important American business-
e5.130 If it were true that MarshMac has been crucial,
it would somehow or another be a very special
company, represented by very special people, doing
very special things., Not only would the ideas of

135. This is an old and orthodox view, It is alsoa Very current view. See Ligh Greenfeld, THE SpriT OF CAPITALISM: NATIONALISM AND

BCONOMIC GROWTH 20, 149-1 50 (2001).

136. We have examined z large aumber of rexts about companies in American business history, MarshMac is not mentioned, Bur
see John A Bogardus, fr., SPreanmiG THE RISKS: INSURING THE AMERICAN EXPERIENCE (2003) where the author, former president, CEQ
and chairman, of Alexander & Alexander, discusses the Twentieth Cenrury insurance brokerage business and mentions MarshMac,

but not much.
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achievement and superiority apply, but also ideas of
human  excellence and possibly even significant
blessedness.

This is an extremely dangerous view, and
botentially detrimental 1o companies in litigation. Of
course, this can only be done by lawyers who are
themselves sensitive to language, lawyers who read
carefully, and lawyers who have a sense of how the
rhetorical actually works. It can only be done by
lawyers who are comfortable with suggestiveness and
argumentation, even when specific  propositions
cannot be proved by specific facts, since they are only
indirectly asserted anyway.

It is interesting, however, that MarshMac's
indirect and implied suggestion of econonic
leadership is probably false, or at least a2 dramatic
Overstatement.  Probably, the emergence of large
independent insurance brokerage houses was
inevitable, given the economics of how insurance
brokerage probably works. Various scholars of the
insurance business proffer the plausible thesis based
upon reasonable empirical research thar insurance
tompanies inevitably tend to utilize independent
agencies in large complicated cases which invoive
geographical diversity. 137 If thig empirical thesis is
true, the existence of large independent agencies was
inevitable, given America’s €conomic growth, just as
the recent growth of law firms has been inevitable.
Leaders of such firms should be extremely carefy)
about asserting that they have transformed the
€conomy or the profession, when transformation was
4 virtual inevitability, Obviously, Mr. Souder missed
this.

Two Digressions

Mr. Souder’s early history of MarshMac involves
two silly but profoundly revealin g mistakes other than
those already discussed. One concerns the “Chicago

Fire” of 1871. The other is about Joseph Leiter,

The Chicago Fire. Fairly obviously, MarshMac,
through the speech of one of its senior officers under
prestigious conditions, is rying to associate itself with
the “Chicago Fire,” Why on Earth would 2 business
try to do this. Perhaps there are two reasons. The
first one is that it suggests that, from its foundation,
the business was entrepreneurially oriented. We have
already indicated that this is probably not true, Many
insurers got involved in Chicago insurance after the
massive fire events of Qctober 8, 1871l—not just
MarshMac's predecessor.

The second reason is probably deeper or more
important. The “Chicago Fire” is an important mythic
event in American history. It is interesting to ask, as
at least some writers have done, “why does the
Chicago fire qualify as 2 great evenr138 Professor
Miller, suggests that this fire “remains emblematic of
American vulnerability to natural disaster and its
Capacity for renewal.” 13 Miller suggests that the city
has exploited the tragedy of the fire, and the several
hundred casualties which resulted, as “an archetype
ofthe modern struggle against adversity” He remarks
that various citizens of Chicago who had access to
process other methods of communication were very
quickly “cobbling together language that would
reshape events positively.”l‘i0 He goes so far as to say
that the immediately produced mythology involves
the “unapologetic cannibalizing of images like the
phoenix[.]"1*! He then asks, “fwihy was Chicago so
successtul inits self.conscious legendizing—a process
that still continues?"42

Miller’s explanation is that the events were hig,
tragic, sad, widely discussed, involving heroism, to
some degree, and involving fire. *“In myth, fire is
linked to the imagination. Fire releases magic,”43
Thus, according to Miller, the events surrounding the
fire, “transposed Puritan myth o a gritty nineteenth-
century urban setting, providing a real event for

137. Joone Kim, AN ANALYSIS OF INSURANGE DISTRIBUTION SYSTEMS 33, 87-89 (1990). (Thisis a Ph.D. dissertation from the Gradusate

Program Business Administration at Ohio Stare University.)

138. Ross Miller, AmrricAN APOCALYPSE: THE GREAT FIRE & THE MYTH OF CHICAGO 2 (1920). Miller argues that Chicago has somehow

insinuated itself into a larger and mythic narrative.
139. 1d.

140. 1d. ar 3.

141, 1d.

142, 1d.

143. 1d.
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millennial rhetoric already in place. S
’II

desolation, Chicago had a formunate fall.

What is interesting about the speculations of
Miller, and similar literature, is that there is g
connection bhetween myth making and press and
press-like communications in what lawyers do when

fecommend that public relations be handled. Itis not
at all uncommon for public relations professionals to
advertise themselves by claiming that they have a
special connection to flattering invaluable storytell-
ing.' Ope suspects that that's what the advocates
of Chicago were doing when they created a series of
myths surrounding the fire on the City’s response,
One suspects that MarshMac was trying to ride the
coattails of the myth. Question: Did MarshMac tell
the truth when it tells this story? Had it any idea what
happened, really?  Another Question: 1Is this g
question germane 1o litigation?

Leiter In the Speech discussed above, MarshMac,
through its speaker; tries to describe its relationship
with Joseph Leiter a5 though Joseph Leiter were a
hero of some sort—a key founder of American
financial capitalism Twentieth Century. The entire

—

144, Id. at 4.
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Proposition is nonsense. 146 Here is a much closer
version to the true Story,

Joseph Leiter’s father was a4 very successful
businessman in Chicago.!¥’ He had been one of the
founders of Marshall Field. 8 pe thereafter made a
substantial amount of money in real estate
transactions—amounts which even today would be
regarded as substantial 149 After making his fortune,
Levi Leiter gave substantial money to the Chicago Art
Institute, the Chicago Historical Society, and the
Chicago Public Library. 5 When he decided to retire,
he moved to Washington D.C., 5o that he could more
casily create a collection of Americana,

Levi’s son graduated from Harvard in the Jate
1890s and was given 2 substantial sum by his father, 152
The plan was that Joseph would manage property in
Chicago, but manage various kinds of mines in other
parts of the country, and become 2 capable
businessman, afier the image of his father, 153 Instead,
Joseph Leiter became involved in commodity
speculation, 154 Almost immediately, Joseph tried to
corner the wheat market, 155 He was not rying to
corner it in purely local ways. He was actually trying
to corner what turned oug 10 be World Wheat
Markets, 156

145. Richard 8. Levick and Larry Smith, SToP TuE PRESSES: THE LITIGATION PR DESK REFERENGE (2004). (Onits cover, the book advo.
cates three principles of public relations; (1) “Make the story better.” (2) “Make the story shorter.” And (3) “Make the StOry go

away.”

152, 1d.
133. Here is a helpfu description:

It was a family secrey when the elder Leizer became convinced thar the son had inherited the skill which it had taken
him a hard life o acquire. The $1,000,000 negt €88 Was at one time on the verge of being smashed, but the tisky

thus forcing other speculators, who had o obrain the grain 1o settle their own rraces to buy it at very high prices. Jonathan Lurie,

ReGuLATION 46 (1979). Hence, 2 corner can alter the price of the
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There is a long and complicated story about
Joseph Leiter’s Attempt to corner the wheat market in
1897-98, involving people with names rthat everyone
knows—C.D. Pillsbury from Minneapolis and Philip
D. Ammour of various cities, including Chicago, for
example. Joseph Leiter bought an overabundance of
futures contracts on wheat in 1897-93, figuring the
wheat supply would naturally be short due to the
scason.  Meanwhile, Armour’s group was selling
wheat contracts. After g face-to-face confrontation
where Joseph Leiter laughingly threatened to force
Armour to sertle his COntract commitments at 2 great
loss, Armour retaliated.!57 Armour and his
employees searched the country and more for wheat;
they found it in the Northwest and Canada; Armour
shipped it fapidly to Duluth; he then had it
tranggorted through the Grear Lakes while they were
icy. ¥ Armour’s production of the millions of bushels
of wheat drove the price of wheat down, thereby
causing Leiter a substantial logs, 152 Levi Leiter, the
father, intervened, saved his son, and lost nearly a

fortune.®® MarshMac brags that Leiter paid all of his
bills. Probably, Leiter's father helped pay his bilis. In
addition, a number of bills were not actually paid.

Interestingly, insurance and risk played a large
role in the clash between Leiter and Armour, Souder,
has already indicated, pridefully bragged that it
provided insurance to Leiter presumably for wheat he
bought, while transported, stored in elevators, or
both.! souder went on to remark that Leiter, the
MarshMac predecessor (or, “grandparent™ paid all of
his insurance bills. Of course, they may have been
paid in advance, If they were paid late, they were paid
byJ.’s father L., as already indicated.

The truth is that insurance for the transportation
of wheat, and other related things, had already been
established for a considerable time by one of the true
giants of Nineteenth Century Chicago wheat
speculation, Benjamin P Hutchinson (“Hutch™, who
organized the Trader’s Insurance Company and later
founded the famous Corn Exchange Bank,»162
During the conflict between Armour and Leiter, which

156. Ferris, supra note 147,299, A then-contemporary news article praises Joseph Leiter as being “one of the mast popular men
Intown. He has more friends than anybody . . . He never was accused of bumpriousness or arrogance, and his charities are sp gen-
uine that they are rarely mentioned. For instance: He praciically supports the Waifs’ Mission.” King of the Fit, NY. TIMES, Dec, 19,

1897, ar 8.

wheat. Leiter responded that “the assertion was ridiculous and the goal impossible.” Then Leiter “laughed, laughed outright in the

face of the grear Armour, That was a blunder. He never shou

Id have faughed. He was young and confident. [1] Peedy Armours

heavy jaw closed with a click, and he walked rapidly away, his mind made up. {1] “We'll see,” he murmured, We'llsee™ 1d. ar 227
2

158.1d. at 22831,
159. Xd. ar 105-08,

160. Levi Leiter paid 85,500,000 of his son's debts. Mr. Leiter Wil Pay-Tjp, NY. TIMES, Sept. 10, 1898, at 6. The father borrowed at
least $3,000,060 to pay his son’s debt. 2.z Leter Borrows $3,000,000, NY., TiMEs, July 21, 1898, at 8. He also sold millions of dollars
of his real estate holdings in Chicago, Ieiter Betrayed in Wheat, He Says, N.Y. TiMes, Dec. 13,1914, at 12.  Remeasured in the
dollars of today, $5.5 million in 1898 would be worth at least $106,863,500 today, and that starts from the value of money in 1913,

See woodrow.m pls.ffb.us/Research/date/ns/calc/index.cfm.

161. Interestingly, the use of insurance by a specularor buying whear played a smafl role in the famous novel by Frank Norris, enritled

THE PIT: A STORY OF CHICAGO, which was published in 1903. The central character of that book, Curtis Jadwin, has sometimes been

said to be based, at least in part, on Joseph Leiter. In the novel Jadwin corners the wheat market once, and then tdes o do it again,

He comes under substantia] pressure in his second move and needs 1o sell: “By now it had become vitally necessary for Jadwin to

sell out his holdings. His ‘long line’ was z fearful €xpense, insurance and storage charges were eating rapidly into the profits. He
tle by litt

st get rid of the load he was carrying, lit

tile. To do soat a profit, he had adopted the expedient of flocding the Pit with

buying orders just before the close of the session, and then as the price rose under this stimulus, selling quickly, before it had time
to break. At first this act had succeeded. Butoflate ., . .” (There are several editions of THE P1T. The Ppassage just quoted is to be
found in Chapter X'y Normis’s novel has at least as much o do with the craziness speculative passions can create in a mind, heart,
and soul as anything else. It also has to do with the narcissism which is sometimes found by surprise in the personalities of women
who marry money, without realizing whar their doing. In other words, the novel s 10t, as a general matter, somehow about Leiter.
The author, Frank Norris, rmust have been delighted with himself when he found invenrive ways, in the context of his novel, to use

the word “pitfall.”
162. Dies, supra note 157, ar 69,
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Armour won, insurance, a significant problem, played prevailed, 168

N0 role. Marine insurance for boats traveling on the The general point to these stories is that
Great Lakes expired before December As a MarshMac’s conception of its owp history is seriously
consequence, the very wealthy Armour “personally distorted. This is an casy mistake to make for 3

assumed the insurance risk by guaranteeing to retirn speech- or publicrelations writer who does not
cach ship in good condition or pay for the damage actually pay attention 1o historical facts and significant
incurred,”163 (Now there’s a story worth telling ) berceptions. For a while, Leiter’s attempt to corner

Eventually, 2 man named Frank Peavey, who was the market drove the price of wheat up, and this was
at the time regarded as the “King of Elevators”__ 0 temporary advantage of Farmer's selling wheat,

meaning places you store wheat, not plaunchines one Many of them regarded him as a hepg 169 We
uses to travel up and down in buildings—sued Lejter Conjecture (or, perhaps, speculate) that this kind of
for $380,935,00,164 This event took place in 1914, thing may be in various ways somewhat usable in
S0me years after the JOUNg man’s attempt to corner litigation  against MarshMac. It js our further
the wheat marker, 165 Leiter appeared in court to specutation that MarshMac needs to get ready and
defend himself The defense was thar he and the think about how ro pull the teeth out this kind of
plaintiffs had engaged together in what turned out to assault. The Souder speech is not the only problem.
be an illegal conspiracy. 1% since the conspiracy was Other senior officials ar MarshMac gave st more,
illegal, Leiter Continued that he could not possibly Before he was forced out, or stepped down,
Owe his to-conspirators any money. Leiter prevailed. Greenberg gave even more. We shall turn 10 some of
He is said to have commented, “Well, 1 finally got the things Greenberg said in one of his speeches
justice. 167 This is not the image of the man presently.
MarshMac seeks to adore in the speech,

A lawsuit based upon Son Leiter’s atkempt o Some Really Recent History
corner the wheat market in 1897-98 was not the oniy : . , .
lawsuit he had 1o deal with. His father’s willmade him Thereare severa] d1m§n31ons tothe recent I.rustory
a key trustee of the estate. Other members of the of MarshMac., There s MarshMac irself in the
family wanted him out. Litigation ensued. Son Leiter

—_—

163.1d. at 228,

164, Ferris, Supra note 147, ar 112,

165. lez'z‘erBermyed i Wheat. He Seays, NY, TiMES, Dec, 13, 1914 ar 12,
166. Id.

insurance business, There are some of the financial
devices MarshMac used to enrich some of its

vocated “business as usyap” in the face of war, 14, After the war, brices of many commodities fe]] sharply, but Armouyr resisted rerail
price reductions in meat, implying that discounts could threaren the food supply. Meat Cost Upbeld by By-Progucss. Armour Tells

made up his losses,” Dies, supra n, 157, at 23435, The same artitude was not to pe found around the world. “Europe had been
incensed over the deal, and news of the collapse was recetved in England with grear rejoicing. One London paper expressed the
sentiment of all when irs sajd: [T} “If the principal mover in this way against mankind is beggared by his greed, the retribution is
well merited.” Id, at 235,
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employees, like the Trdent Venture Capital Partner-
ships,?"0 There are trading problems associated with
Putnam, There are conflict problems associated with
Mercer, Grasso, and the NYSE. All of these are fairly
recent, almost contempaoraneous, but, we will discuss
themina Separate essay. The present paper—and the
sections to Come--concern relatively recent events in
MarshMac’s history,

MarshMac & Contingency Commissions

The Spitzer Suit highlights two fundamenta]
problems with MarshMac's insurance business. One
of them had to do with MarshMac defrauding irs
Customers (i.e., various insureds) with [ies about
available prices for policies, Obviously; unless the
customer discovered the lies prior to purchasing
insurance, MarshMac would receive higher fees than
it would otherwise. The other problem, which was
Sven more fundamental, though not so explicitly
dishonest, was the arrangement that MarshMac had
with a number of insurance companies to obrain
contingent fees from them, over and above the
commission fees it received (usually) more directly
from the insureds as they paid for the insurance
through the hroker. (Often, insureds pay for
insurance by sending money to brokerage houses.
Thebrokerage houses send partofit on to the insurer,
and keep part of it for themsetves as a commission, )
The kinds of “contingency_ fees” contested in the
Spitzer Suit were CXIra commissions MarshMac
received directly from the insurer at g subsequent
tme if certain events took place, levels were reached,
or something of the sort.

To some degree, these “contingency fees” were
private, confidential, shrouded in energetic and
prolonged silence, toncealed, and/or secret. Most

-_—

cemmercial insureds would say that they didn’t know
about them, Surely, the general public didn’t know
about them.’? At the same time, many peaople active
in the insurance industry now say that they were
widely known abour in the insurance industry
itself 172 Indeed, the Risk and Insurance Management
Society pressured certain brokers, including Marsh-
Mac, to disclose their practice of accepting
contingency fees from insurers, 173 The contingent
fee “issue prompted a heated debate” 4 the RIMS
Conference in 1998174 However, MarshMac’s agree-
ment was limited: it would disclose contingent
commission details on the fequest of a client’s risk
Mmanager, with such details being only the names of

information allowing the client 1o determine ap
approximation of the contingent fee MarshMac
earned on its accounts, 175 MarshMac’s CEQ admirted
then that few risk managers had actually requested
such information, 17

State regulators have long been aware of the
central issue driving the Spitzer probe-—commissions
insurers pay to brokers for selling their products ro
good, safe insureds in large quantitiesqaccording to
industry officials, 177 Apparently, the New Vork State
Superintendent of Insurance in 1998, Gregory v

official policy statement, to insurers and brokers,
informing them that they were required to fully
disclose all commission and fee arrangements to
customers.”78  Thig “circular letter” apparently
warned insurers that the State commission would he
auditing them with respect to this matter,

Moreover, in July 2002, AIG asked the New York

170, Alex Berenson, Pczrma‘sbzp Deals ar msyrance Broker for Private Profits, NY. TaqEs, Oct. 21, 2004, ar A1,
171, Testimony af Elfor Spitzer, Npw YORK STATE ASSEMBLy STANDING COMMITTEE ON INSURANCE, Jan. 7, 2003,

172 Megan Barnett, Spirzer Strikes Again: The New York Aftorney General Trains His Sights on the Close-Knir lnsurance Industry,
U.5. NEws & Worip REPORT, Nowv. 1, 2004, at s0, See, e.g., Retired Marsh Chief Takes Look Back; 0 & A Jobw T Sinnorn, Busingsg

INSURANCE, July 28,2003, ar 1.

173. Lee Ann Gjertsen, Risk Managers Force Brokers o Change, NaT'L UNDERWRITER PROP, & CASUALTY-RISK & BENEFITS MANAGEMENT

174, Marsh & Mclennan Cos, Irc., BUSINESS INSURANCE, July 15, 1999 ar 18,

175. 1d.
176. Id.

177. ScotJ. Paltrow and Tanthe feanne Dugan, Where Were the Irzsumnce-frzdumy Regularors? Wary st J., Ocr. 18, 2004, ar Al5,

178.1dl,
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Commission for guidance about the contingency fee
practice.17? 1; reiterated its request for guidance in
October 2003,18¢ Serio, the Superintendent, has
characterized the AIG fequest “as essentially a
complaint thar Marsh was Pressuring it to pay larger
amounts of contingency commissiong,”151 Serio
claims the inves tigation is continuing, 162 yet he claims
credit for the foundation of Spitzer’s lawsuit.
According to “Hank” Greenberg, the “King-Pin” of
AlG, it received no answer from the New York
Insurance Department, 183 According to the cited
article, “New York Stare Insurance Department
spokesman, Mike Barry, said AIG’s queries were off.
topic. I’s true, they did come to us for
clarification . ., byt they never asked our guidance
about contracts steering and bid rigging, and that’s
what the attorney general is alleging,” very sad.”
Notice the oddity here, The presumably knowledge-
able public official is criticizing AIG for not asking
enough questions or for not asking the right
questions. The official is right about one thing: at
least one thing here is very sad,

New York insurance regulators were not the only
state regulators to be aware of contingency fees

between insurers and brokers. In a recent speech, .
David Dieh], Deputy Commissioner of the California -

Insurance Department, discussed theissue. Henoted
that contingency fees have been around foras long as
he has worked in insurance regulation or for an
insurance company. This has been 30 years. He said.

Contingent commissions have been out there
since—as long as dirt, . .. The question we
have 1o ask ourselves is whether the practice
ftself is bad or whether there are a few bad
apples in the process who are making it bad

for everyone| 184

Curiously, Diehl does not appear to realize fhat you

—_—
179. Langley ang Frandis, supra note 17, at A1,
180, Id.
181. Paltrow & Dugan, Supra note 177, at As,
182. Langley and Francis, supra note 17], ar Al4,
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can have a perfectly good practice with more than a
few bad apples. He also fails to realize that what may
make a practice bad is its secrecy or the extent o
which it is not disclosed.

Apparently, members of the insurance litigation
bar were also aware of the practice. Vince DiBlasi is
an attorney who mostly defends insurance carriers,
He has suggested in a speech that “insureds who want
Lo sue over broker fees by alleging lack of disclosure
of such practices don’t have solid causes of action
because of the likelihood of widespread knowledge
of such practices among buyers.”!8> DiBlas; appears
tobe saying thar buyerB,, may not have a case against
a selling Insurer if By-By knew of the practice, Of
course, if the intermediary should have told By, the
DiBlasi thesis may fail,

Then again, DiBlasi may have a point. David
Gamble, the Executive Director of the Association of
Insurance and Risk Managers, has stated (o the press
that “the issue of broker contingency fees, which first
came up in 1998, ‘has blown back up again[.]’~186
Gamble’s remarks appear to be based upon British
reactions to the Spitzer Suit, Thus, truthful history, as
we have observed, may be important, History may
Vary across seas. Litigation Question; Suppose an
intermediary’s failure 1o disclose contingency fees are
actionable. Could an involved insurer have lability on
4 conspiracy theory? Hypotbesis:  Sometimes (at
least): yes.

Interestingly, ar least some people, a representa-
tive of whom has impliedly addressed the issue,
apparently believed that contingency fees were
widely known but that whatever complaints there are
and whatever actions must be appropriately taken,
should be addressed to brokers and not to insurers,
Joseph Annot, who sometimes speaks for the
Property and Casualty Insurance Association has said
that his organization OPposes governmental regula-
tion of commissions, and he has said that if any

183. Eileen Alt Powell, Fir Suspernds Commissions After Probe, MYRTIE BEACH ONLINE (Qctober 135, 2004),
184. Susanne Sclafane, Regrilator Calls Broker Scandal A ‘Distraction’, 108 NaT'L UNDERWRITER 49, 51 {MNov. 15, 2604),

185, Id.

186. Caroline McDonald, Furo Buyers Call for Reform in fnsurarnce Brokerage System, 108 NAT'L UNDERWRITER 7 Nov, 15, 2004).
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disclosure requirements are created, they should be
“placed on brokerage firms and not insurance
companies.”™®” The WALL STREET JOURNAL quotes him
as saying the following:

It’s poor public policy to dictate the terms and
conditions of contracts between private
parties.... [Insurance is}] a contractual
relationship or agreement berween two
private parties.  Setting terms of those
relationships we think is onerous and bad

public policy, 188

What Annoti means by “setting terms” is that there
should not be public policies specifying what terms
could be. In other words, it would be poor public
policy to require that insurance contracts include
anything in particular, Obviously, this is an absurd
Statement given the extent to which insurance
contracts are already regulated by public policy.
Perhaps Annoti was not well understood. Perhaps
Annoti does not appreciate the power of the tort of
conspiracy and/or its relatives.

There is substantial disagreement with Annoti’s
suggestion that whatever problems there are, if any,
rest with the brokers and not the insurers. David D.
Brown 1V, from Spitzer’s office, has stated publicly to
the press that “Marsh’s behavior proves that
[contingent] commissions create an insoluble conflict
of interest for the insurance industry, forcing brokers
to choose between the interests of their clients and
those of the insureds.” Said Brown, “if this is the time-
honored way of doing business, it's deeply
flawed....it’s really a problem,”18? According to this
TmvEs article, in 2003 MarshMac received $845 million
in contingency fees. The article suggested that this is
substantially responsible for many of MarshMac’s

187. Paltrow and Dugan, supra note 177, at Als,
188. Id.

profits. Its profits, of course, have been meaningful
and prolonged. Significantly, until the end of 2004, at
least, MarshMac had distributed dividends for 43
consecutive years, 1 Litigation Questions: Is the
$845 million linked to insurer profits, as well? If so,
what would this fact imply about insurer liability?

Over recent years, at least, insurance brokerage
ACE counts for “60% of revenue and 2/3 of operating
profits. . . [MarshMac gets),”19? Stunningly, Marsh-
Mac had $11.6billion in revenue in 2003, of which $6.9
billion came from brokerage units.’? This matter was
widely understood outside government circles, For
example, Keith Croker, a professor of insurance and
risk management at Penn State, remarked to the press’
that “it’s been clear that contingent commissions ...
have represented 2 potential conflict of interest for
years.”1¥3 They have, after all created large revenue:
mostly profits and certainly something  without
substantial legitimate costs. An Exercise: Subtract
$845 million from $6.9 billion. Figure the percentage.
Ask whether the $11.6 billion number would have
been lower by more than $845 million in the absence
of contingency fees.

At least one observer, Robert Hunter, a former
Insurance Commissioner in Texas and currently the
Insurance Director at the Consumer Federation of
America, has observed that the use of contingent
comimissions in commercial insurance is probably just
the surface. He believes that it is also widespread in
the area of personal lines coverage.'?* Of course, the
use of huge general agents is less common in the area
of personal lines coverage, but it is not either tertibly
unusual or absolutely unheard of, Moreover perhaps
there is no clear empirical evidence that independent
agents sclling personal insurance don’t use them
some,

189. Alex Berenson, frsurance Investigation Widens to Include o Look at Costs, NY. TIMES, Oct, 19, 2004, at C2.
190. Ian McDonald, Marsh Signs Letiers To Extend Finagncing Meeting Cash Needs, WALL St J., Nov. 23, 2004, ar C1,
191. Carrie Coolidge and Neil Weinberg, Pulling the Plug on Marsh, 174 FORBES, Nov. 15, 2004, ar 126.

192, Id. at 130.

123. Clayton Collins, Rigged Bid's: How Common o FPracrice, San

Ta FE NEW MEacan, Oct. 24, 2004, at D4.

194. Id. Hunter is concerned that personal lines brokers, who are receiving contingency fees, will have even greater conflicts of

intevest than commercial lines carviers. In personat lines, ar
amount of insurance sold, but the level of claims as well. To
not, under these circumstances, the agent will have some co

146

least, brokerage commissions over rime are based nor simply on the
the extent thar an insured asks an agent whether he has coverage or
nftict of interest, between his own interests and those of the insured.



Contingency Fees of Insurance Intermedi-
aries: Some Scholarly Observations

Contingent commissions involving intermediar-
ies have also been observed by scholars studying the
insurance industry, As was asserted not long ago,
“[c]ontingency fees in insurance are a frequent topic
of discussion among industry trade journals.”1%5 The
most significant scholarship of this sort is to be found
in2n empirical Ph.D. dissertation entitled CONTINGEN-
CY FEES AND INCENTIVES IN COMMERCIAL LINES INSURANCE.
It was presented by Jeffrey Martin Wilder in
September 2002 for a doctora] degree in economics
from Massachusetts Institute of Technology, 190
Wilder's observations are extremelyimportant. In the
Abstract of his dissertation, found at its beginning—
a sort of summary introduction—he states the
following: “Contingency fees are found 10 distort
sales towards insurers that have contracts in effect at
the broker, Moreover, agents appear 1o respond to
contractual nonlinearities and more inclined to place
business with insurers’ offering  high marginal
incentives.”®” Early in the actual text—ag opposed
to the very brief summary found in the abstract—
Wilder, who is now an economist at the United States
Department of Justice, said this;

Insurers often refer to contingency fee
contracts as profit-sharing agreements, but it
is clear that they are also intended to generate
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incentives for the broker to place coverage
with the insurer. Insurers recognize that the
broker often has some discretion in this
dimension, as it faces policies  from
competing insurers that are fairly good
substitutes and its commercia] clients are

reliant on its expertise and advice, 98

And he continues, “contingency fee contracts impose
considerable risks on insurance brokers. It is
suggested that such ‘risk-insuring’  has perhaps
contributed to the recent ways of consolidation in the

brokerage industry.1%? Elsewhere, Wilder observes
that many insurers are concerned about these
consolidations, basically, since the larger the size of
the broker, the more powerful the broker is' (or
becomes) and the more difficult it is to negotiate an
advantageous contingency fee contract from the

point of view of the insurer.2% Wilder summarizes his
observations as follows:

[B]rokers often use their size to extract
guaranties that ensure more consistent
contingency fee revenue from insurers. In
this environment, in- which brokers bear
considerable risk and which in insurers have
historically been willin groofferlarger brokers
contracts that limit this risk, it is not surprising

195. Jeffrey Mark Wilder, CONTINGENCY FEES AND INCENTIVES IN COMMERCIAL LINES INSURANCE [(2002) (un published) Economics disser-
tation, MIT] 41 n. 1 {on file with author), (“[R]isk management associations representing the interests of commercial clients one
concessions regarding disclosure of contingency fees from the industry's three largest insurance brokers——Aon, Marsh, and Willis in
1999. Each agreed to fully disclose its contingency fee agreements if requested by clients (NATIONAL UNDERWRITER, May 1, 2000,
(BUSINESS INSURANCE, June 5, 2000). Even so, it is not clear that this does much 1o alleviate the problem given thar fewer than 4% of

managers.

196. His dissertation advisors were Sayz Ellison, Glenn Ellison and Peter Temin.

197.1d. at 3. Basically, the concept of nonlinearities is that brokers respond positively the higher the contingency fee.

198.1d. at . The point here is that contingency fee contracts can increase profits for insurers by increasing premium volume. “A
contingency fee contracr is an annual compensation conrract written between an insurer and a broker that rewards the broker for
attaining prermium volume and profitability rargets with the insurer.” Id. at 17. Thus, contingency fee contracts are not only tied ¢
high premium volume but to low claims volume, especially with respect to larger claims.

199.1d. at 10.
200.Id. at 26. Wilder is aware that insurance brokers which

are publicly held companies may actually be larger and more powerful

than the insurers. Id. ar 21 p, 17, See also p. 26. “It is patzicularly interesting to find the larger broker EXtracting concessions that
reduce the variability of its contingency fee compensation, Standard principal-agent theory would suggest smaller brokers would
chose contraczs in which they face less risk, provided they are mare risk adverse, Of course, small brokers are nor being offered a
menu of contracts, and when presented with options to avoid risk are often more inclined to take them—e.g., in the form of stop-

loss limits.”
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that mergers are common. The last few years
have witnessed fairly dramatic consolidation
in the insurance brokerage industry, with
large  publicly-traded brokers acquiring
smaller regional brokers across the United
States. This trend should be disturbing for
insurers. These large brokers are now in a
position to cut such insurers out of the supply
chain altogether by providing loss control in [-
Jhouse and selling their portfolios of risk
directly to large reinsurance companies.
Moreover, smaller insurers often complain
that publicly-traded brokers, that leverage off
national volume to negotiate contingency
fees, extract provisions that make it very
difficult for these insurers o underwrite
profitably. As a genera] prescription, this
study recommends that insurers make an
effort to eliminate the profit-sharing elements
of contingency fee contracts t0 make the
brokerage environment more palatable to

smaller regional brokers, 201

Thus, when all the evidence is pur together,
contingency fee arrangements between large brokers
and some insurers are not to the advantage of only
the insured, but other brokers, and some insurers,
Wilder suggests thar all principally primary insurers
may be hurt. This is true even though one of the main
functions of the contingency contract between the
insurer and broker'is to encourage the brokers to

increase its business with the contracting insurer.?92 .

Wilder’s view results from the expansion of the
complex reinsurance industry and the increasing
power of largerand-larger brokers,

Significantly, Wilder has spoken on this matter in
public places. He has presented papers on this matter
in both 20022% 454 2004,204 and he is cited in various
significant places which can casily be found on
GOOGLE. One would not be surprised if his writings
were not in the possession of Spitzer’s office before
the Spitzer Suit was filed,

Contingency Fee Disclosure?

Shortly after the Spitzer Suit was filed, MarshMac
took the position that it had disclogsed its contingency
fee arrangements to insurers by setting forth its form
on its website. It did this by admitting, or “claiming,”
that it had formed a number of Market Services
Agreements with a variety of insurers.?%> It set forth
a2 model Market Services Agreement on its website,
and it also set forth a list of MSA-MarshMac insurers.
Here are but a few names on the lengthy lists: AIG,
Ace, Allianz, Axes, Berkshire, Hathaway, Chubb, CNA,
GE Capital, (at least part of) Hartford, Liberty Mutual,
Markel, Safeco, Scor, St. Paul-Travelers, Swiss Re, X1,
and Zurich.2% Note the size of the various entities on
the list. '

The presented model Market Services Agreement
is quite short. It contains twelve numbered
paragraphs. A signatory on the MarshMac side is
Marsh Global Broking, Inc. Moreover, both it and all
of its subsidiaries and affiliates are covered by the
agreement. The other signatories are referred to as
‘the Company,” and it is stated that the signatory

201.1d. 21 29. Althon gh Wilder does nor say so, one would expect the larger brokers 1o use their captive insurer subsidiaries in the
capacity he contemplating, Neither he nor any one else has systematic empirical dara 2hovt what is going on in this area.

202.1d. ar 45, “Provided the Insurer writes sufficient volume with the broker, the insurer and the broker will negotiate 2 contingency
fee contract with an annua) premium target prior to the start of the calendar vear. Though contracrs fit 10 standard mold, all provide

S paper are not purported 0 represent those of the United States Department of Justice.”) For
betw

W expressed in thi
another discussion of the relationship een they and Performance and part of the intermediary section of the insurance industry,
see Ahmsd Eldayar, ORGANIZATIONAL ForM, EXECUTIVE COMPENSA’HON, AND THE PERFORMANCE OF THE FIRM: T| HE CASE OF LIFE INSURANCE
INDUSTRY (1989). This was a PR.D. dissertation in Business Applied Economics.
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Company wishes to utilize certain services of "—in
effect—MarshMac and at least the explicit signatory is
“willing to provide those services 1o the Company in
consideration of the compensation (sometimes
referred 1o for convenience as ‘Market Service Fees”)
set forth” in the Agreement.?®” The Marker Service
Fees are described as foliows, in part:

[QJuarterly, in arrears during the term of this
Agreement, the Company shall pay to [Marsh
Global Broking, Inc., or its affiliates] Market
Service Fees equal to % of gross written
premiums for the quarter just ended., I
Market Service Fees shall be payable in
addition to and not in lieu of any comumissions
or fees paid or payable to Marsh or MGB by
the Company with respect to- individual
insurance placements in accordance with the
- general custom and practice in the insurance

brokerage industry . , . 208

This last sentence might be predictable. In one of the
marketing explanations we found on the web, Market
Service Agreements are tied closely to and “based

primarily on premium volume or growth.?% I the
same marketing, explanatory “essay,” insurers are said
to benefit because of MarshMac’s worldwide network,
its dedicated brokers who have “deep knowledge of
the markets;” MarshMac’s swift access to potential
insureds; MarshMac’s efficient distribution of insurer
information; MarshMac’s ability to research appropri-
ate information; its dedication to cooperating with
insurers to develop new products and services; its
extraordinary technology; and its “policy-related

207. www.msa marshcom/_commisqinn T1.
208.1d. 21 93. (Of course the blank in the quote “
209. www.nsa marsh.com/fag,

Figeg

services."*10 The specific terms of these agreements

are said to be confidential 221

At the same time, MarshMac denies that it has any
conflicts as a result of entering into Market Service
Agreements. It states that its “guiding principle is to
consider [its] clients’ interest in all placements.”
Presumably, this means that if two fully significant
insurers, offered exactly the same policy, MarshiMac
will, without relenting, try to negotiate the lowest
price for the potential insured, and will advise the
insured to take the lower price. Indeed, in a
marketing discussion on the web of Market Services
Agreements, entitled Marsh’s Global Placement
Model, MarshMac explicitly states that it finds “the
best coverage for any given risk” and “negotiate[s]
better terms and conditions” in every case, as-well as
assisting with and enhancing the probability of the
“payment of claims on behalf of” the insureds that
purchase through ir.?12

Significantly, within days after the Spitzer Suit was
filed and disclosed to the - public, MarshMac
announced that “in 2003, revenue fom [Market
Service Agreements] . . . amounted to $845 million,
representing 12 percent of [MarshMac’s] risk and
insurance services revenve of $6.9 billion and 7
percent of [MarshMac’s] consolidated revenue of
$11.6 billion.”*!® MarshMac has stated that it’s “2003
average global MSA factor [was| 1.98%[.]"%M  Our
Trial or Deposition Question: When measured
against profits or revenues?

A Recent Agent and Broker Case
Lawsuits against agents and brokers are relatively
uncommon and not very easy to win. The number of

," Is present in the form.)

210. Id. This explanation is consistent with the explanarion by the then recently retired CEO of Marsh offered in an interview, when
questioned about contingency commissions: “There is a very small part of whar the broker does that inures to the benefit of the

market, and all we’re saying is that we should be . |

- propetly paid for what we do for them.” Retired Marsh Chigf Taks a Look Back,

Q&A: Jobn T. Sinnort, BUSINESS INSURANCE, July 28, 2003. See also Gavin Souter, J&H Marsh Defends Centers, Compensetion, BUsl-
NESS INSURANCE, March 9, 1998, at 3. (The then CEO claims contingent pay is justified because of the brokers “influence” on the mar-

ket and their knowledge )
21L1d. at T 6.

212, www.msa.marsh.comamplecontract. hrml {tab to Marsh’s Global Placement Model).
213, MNC Provides MSA Information, www.mme.com/n ews/pressReleases?08 php (Oct. 19, 2004). This announcement was made

on October 18, 2004.

214. MSA Calculations Jor Clients, www.nsa.marsh comdcalcularions huml (October 19, 2004).

149



INSURANCR Liieamiow

g
T

such cases has increased sharply over the last few
years—partly because of the aggressive creativity ofa
new brand of plaintiffs’ lawyers, namely, lawyers
representing policyholders in insuranice cases and
partly because of environmental litigation and toxic
torts. This is not true across the board, of course, and
it is by no means always true. Some agent-broker
cases of classic sort, and they are still not €4Sy 1o win,
The law gOverning insurance agents and brokers is
spelled out, from time o time, but it is not a topic
uponwhich there is an enormous literature.?!> There
has not been 2 great number of these cases filed
against MarshMac over the years, and not all of the
reported cases that have been filed have been won by
the poﬁcgrholder; then again, they haven’t all beenlost
either.?!

One extremely interesting case of this general
source has been considered several times in recent

years. It involved the Commissioner of Professional

Baseball. It had 10 do with professional baseball and
the Coverage B usually found in the printed CGL
forms for the last 15-20 years.

The underlying case began in the early 1990s.
Vinson M, Piazza, and some others, set out to buy the
San Francisco Giants baseball team and move it to
Tampa, Florida.?17 The Chairman of the Ownership
Committee said at a2 press conference that, among
other things, '

the personal background check on the
investors had raised a ‘serious question in
terms of some of the people who will pay to
the group’ and that ‘a couple of investors will
not be in the group.’ _[He] elaborated thar
there was a ‘background’ question about rwo
of the investors rather than a question of
financial capability and that something had

shown up on 2 ‘security check, 218

Piazza, and one of the other plaintiffs, took it that they
were being accused of Mafig involvement—or at

least—some sort of involvement with organized
crime. The plaintiffs asserted anti-trust claims against
the defendant. They also accused the league of
slander, libel, invasion of privacy, and simjlar torts 219

The only published Opinion pertaining to the
Piazza case concerned jurisdiction in the applicability
of the federal law, especially anti-trust law. Over time,
the case settled,

The relevant baseball organizations had CGL
coverage from Hartford Fire Insurance Company and
umbrella-type excess coverage from Twin City Fire
Insurance Company, The Hartford policy eliminated
Coverage B, even though it was contained in the
binder. It warned the baseball commissioner broker,
MarshMac, that it was eliminating Coverage B. Itkept
Coverage B in place for 60 days, so that other
insurance could be found for the insured. The
MarshMac employee in charge of the account knew
that Coverage B was being eliminated. However, she
did not undertake to find other coverage, and she did
not disclose Hartford's action to MarshMac’s client,
Even worse, when the policies were sent to the
baseball commissioner, by transmittal letter prepared
by MarshMac contained the following statement: “We
have checked the policies for accuracy and found
everything to be in order.”

Significantly, the Piazza claim did not arise until
after Hartford had eliminated Coverage B, The
Baseball Commissioners Organization contended
that one of its officials had reviewed the Hartford
Policy and realized thar it did not contain coverage for
defamation. The same person also reviewed the Fvin
City policy, realized that it looked like it had
Coverage B, but believed that umbrella policies did
n%t2 Ohave coverage unless primary policies also had
it,

The agent at MarshMac agreed with the Baseball
Commissioner’s understanding of umbrella €XCess
policies. This agreement was met in dispute, even
though the proposition upon which they agreed is
“false.”??1  The man from the Commissioner’s

215. Douglas R, Richmond, surgnce Agent and Broker Liaibitiry, 40 TORT TRIAL & Ins, PRACTICE Law L. J, 1 (2004,
218. Price v. J&H Marsh & McLenmar, Inc., 2004 U.S. Dist, LEXTS 12601 (D. Vi, June 8, 2004) (notice issues).
217. Plazza v. Major League Baseball, 831 F.Supp. 420, 422 (K.D, pa, 1993).

218.Id. at 422,
219. Id. at 423,

220. Baseball Office of the Commissioner v. Marsh & McLennan, Inc., No. 11261905 (Sup. Ct. N.Y. July 20, 2001).
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Organization indicated that he discussed the problem
with the agent at MarshMac. She, in contrast, denied
that any discussion had ever taken place.

As the underlying case developed, two extremely
significant events took place. First, the Commissioner
gave quite late notice of the Pigzza case to Hartford
and Fwin City. Second, the settlement document in
the Piazza case explicitly stated, apparently at the
behest of the Commissioner, that the settlement
resulted from the allegation of defamation, 222

The Commission sued its intermediary. Marsh-
Mac defended the malpractice case brought against it

by the Office of the Commissioner vigorously. Six-

years after that the case was brought, MarshMac
obtzined summary judgment. Although the Office
submitted 22 causes of action, according to the trial
court, there were five basic theories: malpractice,
breach of duty as agent, breach of fiduciary duty, and
breach of contract. The trial court granted summary
judgment to MarshMac.,

First, MarshMac presented evidence that it was
unaware of any insurer which would have issued
Coverage B under the circumstances at the time. The
Commissioner did not present any contrary evi-
dence.?%3

Second, even if MarshMac's failure 10 obtain
Coverage B was faulty, since the Commissioner had
given such late notice, MarshMac’s failure did not
cause any injury. All of the Commissioner’s injury was
caused by its giving late notice to the insurers,

Third, the Office of MarshMac’s Commission of
Claims gave notice to the insurers in 2 timely way by
means of a telephone call. That matter was disputed,
however, and the trial judge rejected the facts
asserted by the Office of the Commission. _

In addition, even if the alleged telephone
conversation took place, it could not possibly have
constituted notice. This is true for two reasons,
according to the trial court. (1) The Office. of the
Commissioner did not believe that it was giving notice

g

during this telephone conversation. (2) The actual
statements ailegedly made by the Office during the
telephone conversation would not be sufficient to
constitute notice in any case.

Thus, the trial court granted summary judgment
for four completely separate reasons. Anyone
knowledgeable about insurance law reads the opinion
of the trial court, he or she is struck by the poor quality
of the opinion. It is badly reasoned. Indeed, the
reason itis so bad that one doubts that it was reasoned
at all. One comes away from this opinion with the
current cliche resounding and then reverberating
through ones mind: “Whaz was the judge thinking?”
Any lawyer who is experienced in reading insurance
opinions will be tempted to speculate how the judge
could have engaged in such near idiocy. Perhaps the
judge was persuaded by the prestige and importance
of the client, as opposed to considerations of legal
reasoning, Under the concrete circumstances of this
case, one is inclined to speculate that the judge found
MarshMac, for some reason or another, more
impressive or more important than the Office of the
Baseball' Commissioner.  (After all, the case was
happening in New York City where MarshMac home
offices are to be found, while the events surrounding
the Piazza case took place in Philadelphia.) The
shock one experiences when reading an opinion this
bad-—this irrational, this poorly reasoned—is even
greater since the decision was made by a New York
court, when New York courts are usually especially
knowledgeable about insurance law. Perhaps, one
wonders, New York courts are less familiar with law
pertaining to insurance brokers than they are with law
pertaining to insurance companies, contracts, and
transactions, generally conceived.

Fortunately, the Appellate Division—roughly
speaking—the same reaction to the tial courts
summary judgment that we did. It rejected each of
the court’s reasons for granting summary judgment,
and found that the Office was entitled to a jury trial. 2

21. Basebzll Office of the Commissioner v. Marsh & McLennan, Inc., 742 NY. 8.2d 40, 47 (N.Y. App. 2002),
22. Baseball Office of the Commissioner v. Marsh & McLlennan

event. Finally, a broker cannot be held liable for losses that would have fallen outside the ambit of the coverage had it been properly
procured.” (citation omitred.) Thus, MarshMac's contention that it was unaware of the availability of Coverage B would be crucial

according to the trial court,
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Most significantly, the appeals court found that
Commissioner’s lateness of notice did not cancel out
or override MarshMac’s failure to provide Coverage B,
Clearly, MarshMac failed to advise the Office of the
elimination of Coverage B and failed to try to find a
new policy which contained Coverage B. From the
looks of things, the appellate division realized that
something was terribly wrong with MarshMac’s
contention that it was unaware of the availahility of
Coverage Bat the time. Although it doesn’t 4y S0, its
perfectly obvious that that contention is false, In
addition, under the circumstances, the real issue
would not be what MarsbMac krew or realized but
instead what MarsbMac tried to find out and what
MarshMac undertook to try to get done.

The appellate division rejected the trial court’s
finding as a matter of law that the key telephone
conversation between the Office and the broker never
took place. In effect, it finds that this is not the sort
of thing that should be decided by means of summary
judgment. The facts, after all, are in dispute.
Credibility issues are not usually issues to be decided
in motions for summary judgment. In addition, the
appellate division rejected the trial court’s view that
the Office would not have given timely notice if it
actually had Coverage B in place early in the game,

Significantly, the appellate division found that two -

separate plausible witnesses from the Office testified
to the opposite. ,

Furthermore, the appellate court rejected the trial
court’s view that the key telephone conversation
could not constitute a notice because of the mindset
of the person on the telephone at the Basehall
Commissioner’s Office or because insufficient notice
was given for the telephone conversation 1o
constitute actual notice. Instead, observed the
appellate court, if such a conversation took place,
MarshMac could have had an “obligation to alert
Baseball of its need to notify Twin City of the lawsuit.”
Afterall, commented the panel, « {a]ninsured who has

the right to look to the expertise of its broker with
respect to insurance matters. And it is no answer for
the broker to argue, as an insurer might, that the
insured had an obligation to read the policy.”

Thus, the published opinion of the appellate
division, although worded with restraint for the most
part, is crushingly critical of the unpublished opinions
of the trial court. This is as it should be., Alas, it is
unclear in the public media what happened in this
case after the opinion from the appellate division.

Finally, the Office of the Commissioner asserted
that MarshMac was negligent in asserting in its
transmittal letter that the policies were complete. The
trial court granted summary judgment to MarshMac
on the grounds that this assertion is “insufficient as a
matter of law.” This is true because the Office would
be, as a matter of law “presumed to have read, and did
read, their policies[.]” In addition, the Office is a
sophisticated party, since it owns its own captive
insurance carrier, For this reason, it cannot claim to
have relied upon MarshMac’s statement of coverage,
In addition, the lateness of the Office’s notice of a
claim is more significant, positively speaking, than any
misstatement by MarshMac,

MarshMac’s Rules of Ethics

For some time, MarshMac has had 2 “Code of
Conduct for Insurance Transactions” ("CCIT™). This
document is.said to augment and refine the execution
of responsibilities specified under MarshMac’s “Code
of Business Conduct & Ethics” ("CBCE"). Such codes
are extremely common in professional Organizations;
indeed, some sociologists have suggested that they
are part of a natural history of truly professional
o‘:cnu)arjons.225 Theyare certainly common amorngst
independent insurance brokers. Aon has one 225
Willis has one.*?’ Other independent agents have
them as well. So do many insurers and independent
adjusters.

224. The trial court had found that the Commissioner had in some ohscure way waived its rght to a jury trial,

225. See generally Michael Davis, Professor, Copg AND ETHICS 1
TWENTY-FIRST CENTURY MORAL TANDSCAFE 136-39 (2004); Richar
OCCUPATIONAL SOCIOLOGY (1968). Interestingly, Taylor’s book

3-36 (2002); Anita L. Allen, THE New ETHICS: A GUIDED TOUR OF THE
d T. De George, BUSINESS ETHICS 490-96 (5 fid. 1999); Lee Taylor,
for his Ph.D. disserzation at LSU. Miller Lee Taylor, THE LIFE INSURANCE

MAN: A SOCIOLOGICAL ANALYSIS OF THE OCCUPATION (1958). See also Robert Bain, THE PROCESS OF PROFESSIONALIZATION: LIFE INSURANCE
SELLING (1959). (This is 2 Ph.D. dissertation: submitred to the Department of Sociclogy at the University of Chicago.)

226. www/aon.com/about/corp _governance/code_of_ethics jsp (last visited March 2, 2003).

227, werw willis.com/T) he%ZOwav%ZOWE%EODO%ZGBUsinew'clienr@ébill%ZOof%ZOLichts.asnx (ast visited March 2, 2003).
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MarshMac has contended for some time that it has
aconsistent, flowing, coherent, continuous history. Tt
contends that the culture of it businesses is really
pretty much the same and have been for many years.
If the conduct of MarshMac in connection with
contingency fees and bid-rigging are inconsistent with
its CCIT and CBCE, then there are serious problems
for the company, not only in the present but on a
lengthier and grander scale, It is less important to
consider at least CCIT in some detail. It is not
hecessary to consider it in connection with bid-
rigging. Bid-rigging is obviously absolutely forbidden
under virtually everyone’s cade of conduct, not o
mention both common and Statutory law of every
state and federal government. I is much more
interesting 10 consider CCIC in connection with
contingency fees.

Firstwe consider the MarshMac CciT Second, we
consider the MarshMac CBCE,

nsurance Transactions Code. This Code—the
CCIT-—consists of an Opening paragraph and a bulle-
pointed list of eleven entries, each of which begins
with a title in bold type.28 The other code, the

- CBCE—works differently®*®  We shall explore the
CCITin numbered paragraphs with type-emboidened
titles which are ‘quotes from the Insurance
Transactions Code of Conduct.” We begin with that
partofthe introductory paragraph which is not simply
areference to CBCE. It states as follows:

The following code of conduct with respect
to insurance transactions applies to all Marsh
colleagues. This code of conduct codifies the
principles the company follows in the
execution of our responsibilities  and
augments our professional standards, . .

The most important thing to notice about this
paragraph is that the second Sentence states an
alleged fact, It is not stmply a restriction. It is not
simply stating obligation. It also asseris what
everyone who works for the company actually does,
Consequently, it consists not only of principles for
“ought”-statements, statements of obligation, and/or
commandments. It consists of factual assertions

Fiptgmr it
& j

which might be false, They are falsified by every
instance in which, as a matter of historical fact, they
have not been observed. They are falsified by every
situation in which they are not descriptions of
historical business facts. Consequently, the situation
is 2 complex one.

The eleven principles always have two features.
They are statements of obligation and they are
empirical statements. In any case, here theyare, The
emboldened words  are quotations from the
MarshMac text,

1. Clients First. The title of the first principle is
followed by the following language: “Marsh repre-
sents our clients, All decisions will be made or actions
taken with the client’s objectives or best interests in
mind.” This principle, insofar as ji is 2 principle and
nota statement of fact, is not entirely consistent. The
title implies that Marsh always puts the interests of its
clients first, This means that Marsh operates in
accordance with the principle that it is a fiduciary of
its clients, i.e., prospective insureds. The text of the
principle does not go this far. i asserts that MarshMac
represents its clients. By itself, the concept of
representation does not imply a fiduciary relation-
ship. It does not'imply that the entity doing the
representing will stand in a fiduciary capacity with
respect to the entity which is represented.  The
second sentence does no more than the first, It 5ays
that the fepresenting entity will make all decisions
with the interests of the represented entity in mind.
It does not say that those interests will be placed first,
It does not say that the best interest of the client wili
be placed ahead of the interests of MarshMac, Of
course, that is what is required when you treat the
client’s interests as being first,

The inconsistency between the titte, and the
descriptions and obligations implied by the title, and
the actual meaning of the text following the title are
significant, and will be significant in litigation where
CCIT plays any role. Exploring the discussions in the
drafting committee and exploring and adopting CCIT
will be extremely interesting and rather important.

Unquestionably, undisclosed contingency agree-
ments between brokers and insurers probably violate
any “Clients First” Principle. That will be the way

(last visited March 2, 200%).

229, \ﬂww.mmc.Com/abourx’mmccodeQOO%Ol. df (last visited March 2, 200%).
T el dDOUIIMIMCCode/200501, pdf




