rincipals are liable for the torts of their
B agents, if they are committed within the
scope of the agency. Thus, employers are
liable upon the theory of vicarious liability
for the negligence of their employees, aka,
servants, when that negligence occurs within
the scope of the employment. In contrast,
one who hires an independent contractor is
not vicariously liable for torts.

In general, what makes a working rela-
tionship an agency relationship is the right
of the principal to control the details of the
agent’s work. If a principal lacks that right,
and if the working entity performs his work
by his own methods, then the relationship
is between a principal and an independent
contractor. There are exceptions.

Such is the black-letter law. Recently,
however, the Supreme Court of Texas,
reminded us all that principals are not
immune from liability when they use inde-
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pendent contractors. Principals are still
directly liable for the torts they commit,
including omissions, even if—as a practical
matier—those offenses occur as the result
of torts comumitted by independent contrac-
tors. Two very recent cases make this point.
Insurance companies and insurance inter-
mediaries need to focus on these cases,

The facts of Read v. The Scott Fetzler
Company, decided December 31, 1998, are
disturbing. A Kirby vacuum cleaner
salesman raped a young housewife in her
Hving room while demonstrating his prod-
ucts.

The Scott Fetzler Company, which does
business as Kirby, manufactures vacaum
cleaners and related products. It sells
through local distributors, which are inde-
pendent contractors. Each distributor main-

tains a sales force of door-to-door sales
people, who are called dealers. Apparently,
they too are independent contractors. Con-
sequently, neither Kirby nor the distributor
could be vicariously liable for the torts of
a dealer, even those which are commiited
in the context of his activities.

But, Kirby requires that its vacuum
cleaners be sold exclusively to end use con-
sumers by means of in-home demonstra-
tions. Distributors and dealers alike promise
Kby that its products will be sold in no
other way. Thus, Kirby controls part of the
work. Can Kirby be liable for how it exer-
cises control? Can Kirby be liable for failing
to control?

The plaintift alleged that Kirby was neg-
ligent in the way it demanded and organized
its in-home marketing system. In effect, it
did not insist upon adequate safeguards to
prevent dangerous men from joining the
sales force. Thus, Kuby's exposure is not
premised upon any theory of vicarious lia-
bility; rather, it is based upon the idea that
Kirby is responsible for its own actions, The
plaingiff thus claimed that Kirby created a
situation which injured the plaintiff.

The key to the plaintiff’s argument is
that Kirby retained control over one area of
work of both its distributors and its dealers.
Kirby controlled how its products are sold,
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and because of that control, it had duties to
the persons to whom the vacuum cleaners
were demonstrated. (Kirby did not become
vicariously liable because of this element
of control. Instead, it became directly liable

because it insisted on its own of
method of marketing.)

The six person mejority in Read
was led by Justice Raul Gonzales,
who recently retired from the court.
He not only believed that Kirby
had a duty to its customers but that
its breach of this duty proximately
caused the customer’s injury. Kirby
did not require its distributor to run
any kind of background checks on
sales force applicants. Had the dis-
tributor run any kind of background
check on the dealer who committed
the rape, it would have discovered
the history of similar conduct, and
the man never would have been
hired.

Thus, said the court, there was
some evidence that Kirby’s omis-
sions constituted a substantial
factor in bringing about the rape.
It is, furthermore, foreseeable that
permitting sexual miscreants on an
in-home sales force will result in
injurious (sexval} misconduct
every once in a while, Justice Gon-

zales based his decision on § 414 of the
prestigious RESTATEMENT (SECOND)
OF TORTS, which the American Law Insti-
tute promulgated and which has exercised
enormous influence over American law.

In the Kirby case, a door-to-door salesman (an independent con-
fractor) rapes a young woman while demonstrating vacuum
cleaners. The Kirby manufaciurer was deemed liable because it
had not instituted background checks through distributors on its
independent sales force. Insurance intermediaries need to be con-
cerned about this newly expanded rile.

That section says this: “One who entrusts
work to an independent contractor, bet who
retains the control of any part of the work,
is subject to liability for physical harm to
others for whose safety the employer owes

a duty to exercise reasonable care,
which is caused by his failure to
exercise his control with reason-
able care.”

Justice Hecht, with whom Jus-
tite Owen joined, dissented for
five reasons. Justice Abbott wrote
a separate dissent in which Justice
Owen—but not Justice Hechi—
also joined.

First, atthough the distributor
surely was liable for failing to use
reasonable care in selecting its
sales force, the manufacturer did
not have a doty running to the
ultimate customer to regulate the
sales force of its distributor. After
afl, the distributor was competent
at its economic function, and any
marketing unit knows that it needs
to check up on prospective sales
persons. So, according to the dis-
sent, the distributor had a duty to
check, but the manufacturer had
no duty to make him.

£(972) 481-7002
:(800) 506-7779
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Second, Justice Hecht thought that it
was not foreseeable from Kirby’s point of
view that a failure to institute a background
check requirement would lead to serious
bodily injury. After all, he reasoned, Kirby
knew of only one other incident of crim-
inal sexval conduct, and it happened ten
years before the events in this case. More-
over, there was no evidence in the record
of the Read case that “door-to-door
salesmen are more likely to sexually
assault their customers than any other
salesman.”

Third, A has a negligence-based duty not

to expose B to the criminal propensities of
C only if it is foreseeable that C might well
criminally injure B. According to Justice
Hecht, although “[t]we sexval assaults is,
of course, two tragedies too many[,}” two
assaults in a decade do not add up to fore-
seeability. Thus, the record in Read “does
not show that Kirby should have realized
that if it did not require its distributors to
check dealer applicants’ backgrounds, a
sexual assault was a foreseeable conse-
quence.”

Fourth, the dissenters’ reasoned that the
majority rule made poor policy. According
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to them, the general principles enunciated
by the majority “necessarily affect others
in the direct sales industry as well as all
who employ independent contractors.” The
dissenters expressly mention the sales
operations of real estate firms, newspa-
pers, apartment managers, in-home cos-
metic firms, home and kitchen wares,
encyclopedia firms and insurance.

Fifth and finally, the dissenters believe
that the duty which the majoerity imposed
upon such companies as Kirby were so
weak as to be ineffectual in preventing the
kind of injuries the plaintiff sustained.

Accordingly, it makes little sense to
find big damages for the breach of a weak
duty. The dissent implies that a stronger
duty (which included a duty to inspect and
enforce the fundamental duty) would be
too expensive and complex to administer,

According to Justice Abbott’s dis-
senting opinion, Kirby maintained control
over where the sales work was to be per-
formed; however, it did not maintain con-
trol over who was to petform that work.
According to Justice Abbot, Kirby’s failure
to require background checks has to do
with the who-element, and not the where-
element.

Consequently, Kirby did not exercise
the requisite sort of control and it should
not be found directly liable.

Because of the clarity of § 414 of the
RESTATEMENT, the position of the dis-
senters seems mostly weak.

Surely if a manufacturer requires in-
house sdles, it is reasonable that the man-
ufacturer think about who should be con-
ducting those sales and reasonable that it
should buy the liability insurance to cover
any problems.

No one who imagines, constructs and
administers an in-home sales program can
fail to consider the possibility of occa-
sional assaultive criminality. The fact that
not very many sexual assauits have actu-
ally been reported is unimportant.

Bvery woman I know worries about this
kind of conduct on the part of house-to-
house salesmen. If the women worry about
it, the sales executives should anticipate
the problem. The argument from infre-
quency is a lawyer construct. Morcover,
where the sales take place dictates that
restrictions should be placed on who does
the selling.

At the same time, the dissent presents a
significant argument. If Read is applied
across the board, the administration of in-
home sales programs will become more
complex and expenstve, and sales adminis-
tration will be dramatically transformed.
Unguestionably, Read will breed new law-




suits, and not all of them will be as meri-
torious as that of the plaintiff in Read.

December 31, 1998, was a big day at the
Texas Supreme Court. In addition to
deciding Read, the court withdrew its pre-
vious opinion in State Farm v. Traver, issued
a new opinion, and overruled motions for
rehearing, Traver also addresses the liability
of principals.

In Traver, State Farm had selected a
lawyer to defend an insured. Apparently, the
lawyer had botched the defense and the
insured sought damages from both the
lawyer and the insurance company that
picked him. The lawyer declared bank-
ruptey, so the insured turned upon the insur-
ance company.

Several years ago, in the case of Ranger

County Mutual v. Guin, the Supreme Court

observed that defense lawyers hired by
insurance companies were sub-agents of the
insurance company. Sub-agents are, of
course, agenis. Since that time, many have
thought that insurers might be vicariously
liable for the malpractice of the lawyers that
they hire.

(This was not the holding in Guin. That
case concerned bad faith. Liability carriers
cannot be guilty of bad faith in conducting
the defense of their insureds. However, they
might be able to violate Articie 21.21. Thus,
the contemporary thrust of Guin, which has
been substantially eroded, would be that
defense lawyers could create article 21.21
tiability for the insurers which hired them.)

In Traver, Chief Justice Phillips, wrote
for a seven-person majority. He demolished
the notion that liability insurers are vicari-
ously liable for the misconduct of defense
lawyers. He held that a defense attomey,
hired by an insurance company, is an inde-
pendent contractor and hence that the insuz-
ance company is not vicariously lable for
his misconduct.

This proposition is true, even though
lawyers are generally taken to be the agents
of their clients and even though insureds
delegate to insurance companies the right
to control the defense.

Chief Justice Phillips based his position
on two considerations. First, an insurance
company does not have the right to control
the day-to-day details of the defense
lawyers’ work. This right, of course, is char-
acteristic of the principal-agency relation-
ship. Moreover, a defense lawyer hired by
an insurance company “must at all times
protect the interests of the insured if those
interests would be compromised by the
insurer’s instructions.”

In other words, defense lawyers hired
and directed by insurers occasionally have
a duty to disobey the insurer’s instructions,
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Agents can never have a duty to disobey
the lawful instructions of their principals,
so defense lawyers cannot be the agents of
the liability insurer.

Thus, Guin does not imply (or no longer
implies) that lawyers are the (subjagents of
insurers. At the same time, the Traver
majority made it clear that a defending lia-
bility insurer may very well be directly liable
for its own negligent conduct.

Thus, if an insurer negligently instructs
a lawyer, the insurer will have to pay. Fur-
ther, by implication, if a liability insurer is
negligent in selecting defense counsel, the

liability carrier may have fo pay damages
for that error.

Justice Gonzales, joined by Justice
Abbot, concurred and dissented. Justice
Gonzales was concerned about the organi-
zation of the insurance defense practice.
This is a large business. It is also a business
with conflicting demands at its very heart,

Defense lawyers serve insureds. Unques-
tionably, the insured who has been sued is
a client of the lawyer. At the same time,

defense lawyers are dependent upon insur-
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ance companies for their livelihood. In addi-
tion, although the courts do not mention it,
lawyers provide defending insurers with
legal advice (for example, as to the price
and advisability of setflement), and instrers
both solicit and accept this advice. Thus, no
matter what the bar would like to think,
defense lawyers frequently have two clients:
the accused insured and the defending
inSUrer.

Because of their active involvement in
litigation and because of their economic
clout, it stands to reason that liability insurers
may be able to influence defense lawyers
improperly but in ways which are subtle and
therefore difficult to detect. Thus, the
Supreme Court’s holding “that an insurance
company has no responsibility for the attor-
neys it selects to represent the insured is
overly broad.”

According to Justice Gonzales, it is
idyllic and naive. According to Justice Gon-
zales, the majority simply does not appre-
ciate the range and depth of insurer conirol.
The court needs to attend to the wisdom the
ancient proverb, “He who pays the piper
calls the tune.” Proverbs become ancient
precisely because they are true.

Justice Gonzales is also concerned about
“captive law firms,” ie., law firms which
are actually divisions of the insurance com-
pany. Lawyers in captive firms are, of
course, employees of the insurer and so
cannot be independent contractors. If insur-
ance companies exercise control over the-
oretically independent law firms, imagine
the control they exercise over their own
lawyer-employees.

Of course, the State Bar of Texas is con-
cerned about captive law firms, as well. Not
long ago, the Unauthorized Practice of Law
Committee instituted a suit in Dallas against
an insurer (Allstate) for utilizing such an
arrangement. This is an extraordinarily inter-
esting problem. The public and its elected
representatives cry out for reduced insur-
ance rates.

The use of captive counsel (in the aggre-
gate) substantially reduces liability insur-
ance rates. The performance of employed
counsel is frequently above reproach. Many
of them defend insureds only where cov-
erage is not subject to question, and captive
counsel are frequently {at least on paper)
better trained than independent lawyers har-
dling insurance defense matters. Further,
when an insurer uses captive counsel, it is
more easily subject to a Stowers demand,
and this speeds litigation.

One .wonders about the foundations of
the Traver decision. Traditionally, lawyers
have been conceptualized as agents of their

continued on page 35
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clients. The very first section of the
RESTATEMENT (SECOND) OF
AGENCY states that “an agent may be one
for whose physical acts the employer is not
responsible and who is called as an inde-
pendent contractor in order to distinguish
him from a servant... . Thus, the attorney-
at-law, the broker..and other similar per-
sons employed either for a single transac-
tion or for a series of transactions, are agents,
although as to their physical activities they
are independent contractors,”

So, attorneys are agents of their clients,
even though the clients do not control the
details of the work. Now, if the client del-
egates the responsibility of regulating the

- lawyer to somebody else, (say, an insurance
company) wouldn’t the lawyer become the
agent of the insurance company, where the
scope of the agency is to defend the insured?

The rule that a principal who hires an
independent contractor can be directly liable
for its own negligence is not a new rule.
However, the applications of that rule in
Read and Traver appear to extend the rule
beyond its formerly narrow niche. Insur-
ance intermediaries need to be concerned
about this newly expanded rule for two rea-
sons.

First, some insurance is sold in-home.
Insurance agencies need to make sure that
they do the proper background checks, or
they may find themselves liable for very
unpleasant torts.

The same thing is true for insurance com-
panies. Moreover, insurance companies
which have mandatory specifications for
how agencies do business may find them-
selves liable for setting up agency and oper-
ative misconduct.

Second, and perhaps more significantly,
insurance intermediaries need to be prepared
to advise their customers that they may need
coverage which—based on history and B-
school teaching—they don’t think they need.
Probably, insureds won't need new types of
coverage. Probably, they will just need a
little more coverage than they have had in
the past. Arguably, this should be handled
through umbrella policies. They don’t need
to be mega-policies, since punitive damages
against the principal are unlikely. However,
it must be handled.

Quinn is an Austin-based attorney with the
law firm of Sheinfeld, Maley & Kay. He was
recently selected fo receive the 1998 Out-
standing Law Journal Article Award by the
Texas Bar Foundation.
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