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The initial adjustment and subsequent administration of a long-term disability claim is mos#ly a matter of
sound common sense, a knowledge of ethical and customary adjustment practice, and the ability to understand
medical, vocational, and rehabilitation records and reports. [FN1][FN1] As with all other adjusters your hand-
ling coverage matters, the adjuster-or examiner-working on a disability claim must keep in mind that a funda-
mental ethical principle of adjustment is Look for coverage! Of course, this maxim does not imply that insurers
should pay for claims they do not owe or should pay more than they owe. With the spirit of adjustment is to
keep track of and to keep looking for ways in which the insured might actually be covered. This is true even if
the insured's claim is not as clear as it might be. Of course the maxim Look for coverage! applies to all insurance
and all insureds, although it does not apply to tort claimants, when the insurance is liability insurance. [FN2][FN2]

The common sense component of it is generated by the contract itself. The principle questions are:

» Ts the policyholder disabled?

« Totally so?

* Partly so?

+ Is the alleged type of disability covered?

+ Might there be another type which is covered?

* When did the policyholder become totally disabled?

» Was the policy then in effect?

+ Are there any pre-existing conditions? (If so, does it matier?)
» What caused the disability?

» How long will the disability clearly and certainly last?

= How long might the disability last?

« What kind of work can the insured perform, if any? (Does it matter if he can do something? If so, what?)
+ Can the insured be rehabilitated?

« Can the insurer require that the insured pursue rehab?

Sometimes, insurers wish to investigate whether there was fraud, or merely negligent misrepresentation, in
the application process. Sometimes this can be inquired into, sometimes not. Often it depends on how much time
has elapsed since the start of the policy. Obviously, many of these questions turn on the opinions of physicians,
psychologists, the policyholder himself, a rehab specialist, vocational specialist, and the like. In addition, the
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relevance of this or that question will be determined by the content of the insurance policy.

The knowledge adjusters have of customary, sound, and ethical adjustment practice results from experience,
training, and education. Many companies have codes of adjustment practice. Many adjuster organizations have
the same thing. Some schools which provide adjuster and insurance education by courses on these matters,
[FN3]{FN3] :

The tools disability claims adjusters have to work with are fairly standard:

+ Applications from the insured (both applications for insurance and applications for benefits);
+ Narratives from the insured; ‘
* Questionnaires as submitted to the insured, such as occupational duties questionnaires (extremely
important, as already noted);
« Authoritative descriptions of the insured's occupation-both general and specific (governmental,
scholarly, popular);
+ Medical records from treating physicians (and the like);
« Treatment notes from treating physicians (and the like);
« Medical reports (including an appropriate number of correctly timed IME reports);
+ Records from treating psychologists (and the like);
+ Treatment notes from treating psychologists (and the like);
» Psychological reports (historically exact and newly commissioned);
» Functional capacity examination (a test);
» Transferrable Skills Analysis (a test);
+ Other psychological tests;
» Surveillance photos, films, and videos (a/k/a spy videos);
« Interviews with those who know the policyholder (ficld or telephonic);
» Interviews with the insured (field or telephonic);
» Interviews with business associates and subordinates (field or telephonic).
Notice that these tools fall into roughly three categories: historical facts, medical inquiry, [FN4][FN4] form-
al testing (including physical, psychological, social, and vocational). Naturally, insurers should avoid making
unreasonable demands for information. [FNS}{FN5]

What is interesting about disability adjusting is that each case is multidimensional-even complex-and each
case permits some creativity. Also, treatment and diagnostic methods change, so insurers need to keep abreast of
innovation and use it. What is needed in the way of information varies from case to case. It turns not only on the
hard facts of the case but upon the personalities involved.

Of course, adjusting disability claims is not entirely unique. Indeed, it resembles the adjustment of worker's
compensation claims. After all, isn't worker's compensation often a form of disability insurance? Certainly, they
are both forms of health insurance. [FN6]J[FN6] Nevertheless, the complexities of disability claims adjustment
provide all sorts of opportunities for both plaintiff and defense counsel. Defense counsel has the opportunity for
demonstrating that the insurance company made a lot of appropriate inquiries, did a lot of thinking, viewed a lot
of materials, thought more, reasoned carefilly, discussed (or debated) matters objectively, processed rationally,
and so forth, in the service of processing the claim. [FNT7][FN7] The plaintiff's lawyer has the opporfunity for
showing all of the things that the insurance company did not do and all of the ways in which it failed to appreci-
ate the material that it had, [FNS][FN8]
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Bad Faith

‘ There is a paradox surrounding the relationship between bad faith and disability insurance. On the one hand,
as we shall see, disability cases are extremely difficult to win. On the other hand, at least arguably, there are
reasons why they should be winnable. Arthur L. Fries, a well-known California insurance agent-broker has made
the following observation:

T's never been harder to get a disability claims payment. Carriers and administraters seem to be scru-
tinizing claims with a higher degree of protection than the Secret Service provides to the president! ...
Today, many carriers have trouble differentiating a “legitimate” claim from a “gray area” claim. A hier-
archy of individuals-including nurse practitioners, in-house medical personnel and accountants-is now in-
volved in evaluating claims. Just one wrong answer or wrong word in a claim in a claim form or Attend-
ing Physician Statement could result in denial or termination.” [FN9][FN9]

In effect, Fries is arguing that insurance agents can help claimants under disability policies avoid what could
be charitably described as insurer skepticism. Fries's outlook is as valuable for lawyers as it is for
agents. [FNI10][FN10] Fries also raises an interesting question. Might an agent be guilty of bad faith if he fails
to help an insured or fails to give appropriate advice?

We will handle this section in two subsections. First, we shall discuss some general principles, using Texas
law as a paradigm. Second, we shall discuss a couple of recent cases from different jurisdictions.

General Substantive Principles of Insurance Bad Faith Litigation

‘There are two forms of insurance. bad faith: common law and statutory, [FNI11J[FNII] Texas law is some-
what typical, so we will use it as an example for general principles. Common law bad faith applies to first party
insurance, if Texas {or similar) law applies. [FN12][FN12] Disability insurance is first party insurance, so if
Texas law applies to the adjustment process consequent upon a disability claim, the Texas common law of in-
surer bad faith applies. [FN13}[FN13] Under this sort of law, an insurer can be liable for bad faith if it handles
the adjustment unrcasonably, irrationally, or something of the sort, So far, if ERISA applies, the state law of bad
faith does not. [FN14][FN14] ERISA may not apply to agents and brokers, [FN15{FN15] although the law of
bad faith may. [FN16][FN16]

The Texas law of first party insurer bad faith involves a relatively flexible standard. An insurer is guilty of
bad faith if it denies a claim without a reasonable basis or unreasonably delays the payment of a claim which is
owed. Whether a basis for denial is reasonable or whether a delay is unreasonable may very well involve fact is-
sues and go to a jury. There is no clear definition in Texas case law as to how to draw the line between there be-
ing a reasonable basis and there being no reasonable basis. This remark is not intended to be a criticism of Texas
law, Tt is difficutt to see how one could draw such a line. That's what juries are for.

Statutory bad faith is controlled by the Texas Deceptive Trade Practices Act, article 21.21 of the Insurance
Code, and article 21.55 of the Insurance Code. Article 21.55 prescribes a fairly rapid time schedule for pro-
cessing claims, That time schedule would be exiremely difficult to meet in the context of disability claims. As a
consequence, the adjuster must keep the factual inquiry rolling and must stay in contact with the insured. Asticle
21.21 prohibits misrepresentations of various sorts and requires that insurers make prompt, fair, and equitable
payment once liability becomes reasonably clear. The trinity of concepts-prompt, fair, and equitable-is used by a
large number of states in their statutory bad faith rules. (Notice that the concepts of promptness, fairness, and
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equitability are not the same trinity as appear in some writings about adjustment. [FN17][FN17] They emphasize
promptness, fairmess, and efficiency. Perhaps those writers and thinkers should use quadrilateral instead of a tri-
angular trinity. Perhaps they should use promptuess, fairness, equitability, and efficiency.)

Other states have somewhat different common law bad faith standards and somewhat different statuics, even
though the previously mentioned triangular trinity appears in the law of many states. While there are significant
and subtle differences, the theme of insurer bad faith law in virtually every state is to require that insurers

+ Tell the truth to their insureds;

+ Always make appropriate disclosures of anything relevant to their insureds;
+ Not irrationally delay processing claims;

« Not use their superior financial power to suppress insureds;

» Fairly investigate claims, where “fair” means objectively and thoroughly;

* Look for caverage; and

» Engage in at least minimally rational reasoning about claims,

In some states, Ho reasonable basis standard is not used. Instead, the standard is one of whether the claim is
fairly debatable. Tn yet other states the standard is arbifrariness. In some states negligence is sufficient for bad
faith. In some states it is not. (Of course, some states don't even have a common law bad faith for poor claim
denial at all.) [FN1§][FN18§]

Underlying the law of bad faith is the idea that insurers are at least quasi-fiduciaries of their insureds. This
means that insurers may not place their own interests ahead of the insureds. [FN19][FN19] In general, insurers
have not been held to be fiduciaries of their policyholders, although one wonders whether this rule should apply
to disability insurers. (Of course, any fiduciary has the right to determine whether a person in the role of B is de-
frauding him or making misrepresentations to him. They must treat the insured's interest as at least equal to their
own. [FN20][FN20] Obviously, if an insurer is providing incentive bonuses to a claims administrator, when the
bonus goes up the more claims are denied, it is unlikely that this standard will be met.

It has proven to be extremely difficult to recover for bad faith against disability insurers. [FN21]J[FN21] No
doubt this is at least in part because of the complexity of the adjustment process, and the voluminous number of
records involved. It is not impossible, however. [FN22][FN22] Perhaps the most promising avenue for bad faith
against a disability insurance is the use of “whores” when it comes to performing IME examinations, vocation-re-
lated examinations, and the like.

Some Recent Cases

In this subsection, we shall discuss three (3) cases, all decided in the last couple of years. Not all of them are
actually bad faith cases, but perhaps they should have been. We begin with one of the most interesting cases
around. it involves huge blunders. These cases will illustrate that bad faith is a difficult area, at least in the dis-
ability insurance context. Usually, policyholders do not prevail in these actions. Our conjecture is that policy-
holders prevail less often in disability cases than they do in property insurance cases.

The Michael Case: An Outrage?

One of the most fascinating bad faith cases involving disability insurance is Michael v. Trustmark Insurance
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Company, the oplmon of a Massachusetts trial cowt after the trial of an action before it and not a jury.
[FN23][FN23] The opinion is entitled FINDINGS OF FACT, RULINGS OF LAW AND A JUDGMENT OF
THE COURT.

David Michael first purchased disability insurance in early 1986. The policy was issued by CNA. Trustmark
purchased the policy from CNA in 1996 and had already been administering it for approximately a year. In
1986, Michael was General Manager in a car dealership. Toward the end of 1989, it was necessary for Michael
to lay a numbér of employees off at the business where he was manager. These layoffs disiressed him so much
that he “felt that he had failed both the owner and the employees.” At the end of 1989, one of the owners told
employees that there would be no layoffs. Michael knew that this was false, and-sure enough-more people were
laid off, Michael began suffering the symptoms of depression. These inctuded insomnia, the inability to concen-
trate, the lack of energy, frequent tears, withdrawal, and a loss of his appetite. Michael began seeing a clinical
psychologist and stopped working. CNA paid him benefits beginning in 1990; Trustmark took over; benefits
continued until early 1999, “when Trustmark ceased payments in a dispute with Michael over access to [some
of] his treatment records.” Michael received somewhere in the neighborhood of a half of million dollars in
claims payments.

By the time of the trial, Michael was somewhat self-employed. He worked as a dog trainer. The court ob-
served that this was “an occupation which was not reasonably consistent with his education, training and experi-
ence as a general manager of an automobile dealership.” The court further found that Michael's “disability is
causally related to the psychiatric illness which Michael suffered in March 1990 while employed” as a general
manager of another dealership. The policy in question defined the concept of fotal disability as follows:

Total disability means that because of Injury or Sickness: (1) you are Disabled from performing the
substanfial material duties of Your regular occupation; and (2) you are under the regular care of a licensed
physician other than Yourself; and (3) you are not gainfully employed in an occupation reasonably con-
sistent with Your education, training and experience.

Over the years, Michael saw physicians, psychiatrists, psychologists, and so forth. He took a number of tests
at various times. The principal psychotherapist he saw terminated his relationship with Michael in 1999 because
the psychologist left his practice to teach full time.

The claim process itself lasted for a considerable period of time. Michael repeatedly authorized those who
were treating him to release medical records. Eventually, his principal psychologist towards the end of the peri-
od refused to produce records for reasons that are not entirely clear. |

At one point, the reinsurer of the policy suggested that Trustmark seek an interview with Michael. This oc-
curred in late 1997. Said the court; “The purpose of this interview was to learn more about Michael's motivation,
activities, and treatment goals.” Trustmark sought such an inferview. Michael retained counsel. Counsel advised
Michael to refuse any such interview. The grounds of counsel's refusal was that it was not called for in the ex-
press language of the policy. Trustmark suggested as an alternative that it submit a number of written questions
to Michael. They were to address the same issues as the interview. Michael's counsel again refused, reiterating
that no specific language in the policy required a policyholder to answer such questions. Trustmark's attempt to
obtain medical records continued.

In August 1998, Trustmark indicated that unless it obtained information it would cut off benefits. “Michael's
counsel protested Trustmark's decision to terminate payments on the grounds that the Policy did not require Mi-

.
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chael to grant access to treatment notes.” Trustmark backed off but reserved its right to seck and obtain records.
In November 1998, Michael's treating psychologist responded to a series of questions put to him. He did not an-
swer several questions, however, based on instructions from Michael's lawyer. One of the questions concerned
Michael's work status. The judge found that the psychologist's refusal to answer this question was irrelevant,
since Trustmark knew his work status. Another question pertaining to whether the treatment was geared towards
returning Michael to work. According to the judge, “Trustmark had no way of knowing what [the psychologist]
was doing in treatment, especially since he had not submitted his treatment notes. Trustmark was equally in the
dark on the proposed solutions for returning Michael to work.” Even without this information, however,
“Trustmark concluded that Michael had proffered sufficient information to permit a decision on tofal disability
as defined by the Policy.” [FN24][FN24] In answering these questions, the psychologist, apparently for the first
time, indicated that Michael suffered from “Post-Traumatic Stress Syndrome.”

A new adjuster took over Michael's case in December 1998. He indicated that the payment of benefits would
terminate at the end of the year. Apparently they did not since the “skirmishes over records continued into
1999.” Trustmark made payments in January 1999, but ceased thereafter.

In April 1999, counsel for Michael sent a demand letter to Trustmark. The letter accused Trustmark of viol-
ating a Maryland statute pertaining to unfair and deceptive trade practices. Trustmark replied approximately a
month later summarizing its complaints pertaining to interviews and medical records.

The court begins by analyzing Michael's breach of contract claim. The judge bases her analysis on the
policy. The relevant section of the policy states as follows: “[Blenefits will be paid subject to a continuing proof
of loss.” As the court correctly observes,

the policy provides that Trustmark pay benefits to Michael and that Michael prove his loss on a con-
tinuing basis. Trustmark's right to conduct a reasonable investigation of the “proof of loss” and Michael's
duty to cooperate in such investigations are implied in these mutual obligations. [FN25]{FN25]

Hence, according to the court, the central issue of the case was whether Trustmark's demand for the psycho-
logist treatment notes was reasonable so that Michael was required to see that they were produced. “If Trust-
mark's demand for access to [the psychologist] treatment notes was reasonable, Trustmark may assert Michael's
refusal to grant access as a defense to the breach of contract action. To be sure, observed the court, “no action in
[Michael's] Policy obligates Michael to provide treatment notes(,] though he may be required to do so if other-
wise reasonable.” [FN26][FN26]

The court found that Michael's contention that the insurer could not have access to privileged records
without express or explicit language in the policy was unfounded. At the same time, the court concluded that
“Trustmark had access to sufficient information, without the contested treatment notes, to verify Michael's claim
when it terminated benefits in January 1999.” On this basis, the court found that the insurer's termination of be-
nefits was unreasonable. Indeed, although the insurer may have distrusted the psychologist's opinions, they were
reasonably supported in correspondence from him. To be sure, said the judge, the insurer could investigate the
psychologist's opinion. However, if his treatment notes would not in fact undermine his opinions, the insurer is
not entitled to them.

[I]t was not clear that [the psychologist's] treatment notes would answer the questions Trustmark

seemed intent on answering. According to the expert testimony which I credit, the treatment notes are ne-
cessarily brief and do not reflect the substance of the psychotherapy sessions. It is not clear what Trust-
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mark expected to learn from the treatment notes. Furthermore, Trustmark was aware, through its claims
representative ..., that Michael had offered to undergo an IME. The availability of an IME was a reason-
able alternative to the release of the ... treatment notes. JFN27][FN27]

The insurer had argued that an IME would be useless without the previous psychologist's treatment notes.
The insurer did not offer sufficient evidence to sustain this claim. And the judge did not find it reasonable. In
addition, “Trustmark offered no evidence regarding precisely what it expected to learn from the treatment notes,
only that it wished to have them.” [FN28][FN28] In addition, it offered no evidence that the freatment notes
needed to meet some objective widely accepted standard. The judge observed that the case might be quite differ-
ent if the insurer had asked for an IME, and the IME was inconclusive with respect to whether Michael suffered
a disability. Consequently, the court concluded that “Trustmark breached its contract by terminating benefits be-
fore exhausting all its options for verifying Michael's claim of total disability.” [FN29][FN29]

Michael accused Trustmark of statutory bad faith on three separate grounds. First, the insurer had refused to
pay benefits even though it did not conduct “a reasonable investigation based on all available informationf.]”
Second, the insurer failed to “effectuate a prompt, fair and equitable settlement of a claim in which liability had
become reasonably clear[.]” Third, the insurer compelled Michael to institute litigation to obtain benefits to
which he had a right, and it did this “by offering substantially less than the amount ultimately
recovered.” [FN30][FN30] Remember! The court found the insurer’s investigation of benefits wnreasonable,

The court rejected these arguments. First, it found that the insurer's investigation of the case was “extensive
and appropriate.” It also found that its decision to terminate payments was reasonable, even though mistaken.
The court was probably impressed by the fact that the insurer had not terminated payments quickly but had let a
number of months pass by. [FN31][FN31] Second, the language of the statute requiring promptness, fairness,
and cquitability of insurers pertains to settlements. The statute authorizes recovery from an insurer which fails to
“effectuate a prompt, fair and equitable sefflement of a claim on which lability ha[s] become reasonably
clear,” [FN32][FN32] The court observes that there was no settlement in this case. No settlement was ever at is-
sue. What was at issue was the making of payments under the policy. As a consequence, for various reasons,
Trustmark could not be liable under that statute. Third, the “low balling” statute in Massachusetis law which au-
thorizes finding of bad faith when settlement offers from an insurer are too low requires that some offer of set-
tlement be made. In this case, the insurer simply refused to make any more payments, and so no offer of settle-
ment was made. On these three bases, although Trustmark had breached the insurance contract, it had not com-
mitted statutory bad faith.

Several interesting inferences can-and perhaps may-be safely derived from the Michael case. First, disability
insurers have some skepticism about disabilities said to be caused by such mental problems as depression.
Second, insureds maximize the probability of recovery if they cooperate with the insurer. (Of course, this is not
absolutely always true, but it is quite often true.) Third, non-cooperation by an insured reduces the probability of
the insureds making any recovery for insurer bad faith. Fourth, Trustmark was probably irrational in the way it
treated Michael. It could easily have gotten all the information it wanted by other means. These other means are
fairly obvious. One is therefore tempted to infer a desire on the part of the insurer to get rid of Michael.

The Hallum Case: Where Is Bad Faith?

In Hallum v. Provident Life and Accident Insurance Company, [FN33][FN33] a panel of the Eleventh Circuit
certified a question to the Georgia Supreme Court. The federal District Court for the Northern District of Geor-
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gia had granted summary judgment to a physician who had specialized in obstetrics and gynecology for 30
years. Both the policyholder and the insurer agreed that the policyholder suffered from carpal tunnel syndrome
and therefore could not continue practicing medicine. The issue was why his disability was caused. Given the
age at which he sought disability coverage, if his disability was caused by an #njury he was entitled to lifetime
coverage. If his disability was caused by some sickness, his benefits lasted for four years but no longer.

The policy defined injury as “accidental body injuries occurring while your policy is in force.” It defined
sickness as a “sickness or disease which is first manifested while your policy is in force.”

The Eleventh Circuit therefore asked the Supreme Court of Georgia whether Hallum suffered from an injury
or whether he suffered from a sickness. The supreme court began by indicating that the evidence before it indic-
ated that Hallum at no time had had any of the usual diseases generally associated with carpal tunnel syndrome,
Instead, the evidence in the record indicated that Haltum's carpal tunnel syndrome was “caused by 30 years of
performing the hand motions required by his obstetric/gynecology practice[.]” The supreme court indicated that
the Eleventh Circuit had realized this and focused on “carpal tunnel syndrome caused by repetitive hand mo-
tions.” [FN34][FN34] The supreme court further indicated that established Georgia law distinguishes between
insurance coverage for accidental injuries and insurance coverage for injuries caused by accidental means. “An
accidental injury is an injury that is unexpected but may arise from a conscious voluntary act. In confrast, an in-
jury from accidental means is one that is the unexpected results of an unforeseen or unforeseeable act that was
involuntary or unintentionatly done.” [FN35][FN35] The supreme court indicates that

The insurance policy [covering Hallum] uses the words “accidental bodily injury,” which, in the con-
text of this policy means a bodily injury that was unexpected, but could have arisen from a conscious or
voluntary act, By using “accidental” to modify “bodily injuries,” as opposed to modifying the cause or
means of any injury, the Provident Life policy places the focus on the coverage of the injuries, not the
means that cause the injuries. Accordingly, an unexpected physical injury that disables the insured is
covered as an “injury” under this policy. The court observed that the policy was quite clear that “[a] per-
son could suffer a series of small traumas over an extended period that ultimately resulted in a bodily in-
jury that was disabling. [FN36J{FN36]

On this basis, the court concluded that the policy covered “bodily injuries that resulted from a series of ac-
tions over an extended period, as well as those that were caused by a single cataclysmic event.” [FN37][FN37]

On the basis of the opinion from the Supreme Court of Georgia, the Eleventh Circuit affirmed the summary
judgment granted by the district court. [FN38][FN38] Hallum was entitled to lifetime benefits. The conclusions
in this case, while somewhat theoretical, are so obvious that it is difficult to see why there was no action for bad
faith brought. The insurer's reasoning was unquestionably irrational and perhaps motivated by greed and not
justice. These types of issues have been more common in the past as the result of awkward-and mixed vocabu-
lary. [FN39][FN39]

The Knotf Case Again: Some Knots

In Provident Life & Accident Insurance Company v. Knott, [FNAG][FN40] the issue was what constituted
total disability for a physician who began practicing obstetrics and gynecology in 1968, who had purchased dis-
ability insurance in the early 1970s-one in 1970 and a second in 1974-and who sustained a serious injury in an
airplane crash and underwent surgery-both in 1985. [FN41][FN41] The doctor brought his lawsuit against the in-
surer years after the 1985 accident. During the intervening time, the doctor had continued paying for the disabil-
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ity policy. In 1995 he turned 65. A few months later he again submitted a claim disability insurance benefits. No
new event or accident precipitated the claim; it was again linked to the airplane accident. The carrier made total
disability payments for 24 months. Thereafter, it ceased payments since it believed had paid maximum benefits.
{According to the applicable policy schedules, the maximum benefit period for disabilities commencing on or
after an insured 65th birthday was 24 months, On the other hand, if the total disability commences before the
65th birthday, the insured is entitled to lifetime benefits.)

Knott was thus suing the insurer for failing to pay since 1986. As earlier indicated, Knott sued for coverage,
common law bad faith, statutory bad faith, and so on. The doctor's extra coniractual claims were controlled by a
2-year statute of limitations. He took the position that the statute did not begin to run until his benefits were cut
off in the late 90s. The insurer took the position that the statute began to run in 1986. The carrier's 1986 letter
did not explicitly employ the word “deny” or explicitly state that it was Knott's claim. Instead, it indicated that
his 90-day elimination period required by the policy had not been satisfied and hence that the insurer had paid
the insured too much and might seek restitution.

Thus, the question was when the 2-year statute of limitations began. The underlying question was whether
the 1986 letter was claim denial, even through that word did not explicitly appear and even though the idea of a
denial was not itself absolutely clear. (Unquestionably, as a matter of law, under Texas law, relevant statutes of
limitations for various types of bad faith begin when a claim is wrongfully denied.} Usually, although not al-
ways, this is a question of law. At the same time, the Texas Supreme Court has determined that “when ‘there is
no outright denial of a claim, the exact date of accrual of a cause of action ... should be a question of fact to be
determined on a case-by-case basis.”” [FN42][FN42]

Thus, the key question for the court was whether a letter could be a denial letter when it did not use the word
“deny” or its linguistic near-relatives. Such things can be decided as a matter of law, agreed the court.

It said that whether the insurer's letter was a denial letter depends upon a close reading of it. Thus, the court
was interpreting the language of the letter. A letter from an insurer to an insured may be a denial letter, even if
the word “deny” (or its near relatives) do not appear. There is no “magic words” requirement for something con-
stituting a denial letter:

We do not require an insurer fo include “magic words” in its denial of a claim. If the insurer's determ-
ination regarding a claim and its reasons for the determination are contained in clear writing to the in-
sured. In this case, [the insurer's] 1986 letter conveys its denial of Knott's claim for total disability and the
reasons for its decision to reject the claim. [FN43}[FN43]

1t is now often said that courts are interested in divorcing themselves from legal theory justifying bad faith
and are striving towards methods for weakening bad faith actions. The Kwnott decision on statutes of limitations
does not quite exemplify this view, since its decision about the insurer's 1986 letter is pretty much correct. At
the same time, at least one of the cases it relies upon is clearly wrong, and the statute it deploys does not contain
relevant language, even though it is part of the Insurance Code, sanctions slow claims processing, and applies to
first party claims. [FN44][FN44}

Three Interesting Cases

The area of health law is a burgeoning field. Consequently, the area of health insurance law is similar, Dis-
ability insurance is a type of health insurance. Consequently, we shall be seeing more of it ‘as time goes along.
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