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The “Notice of Loss” Condition, Judicially Inferred Negations Thereof
(To-wit: Lack of Prejudice), and The True Realities of Memory

Paula Patton Quinn* & Michael Sean Quinn**

*  Paula Patton Quinn, among other things, a lawyer, took her law degree from Southern Methodist University in
1990. In 1977, she took a graduate degree in psychology from the same university and was practicing psychology

for some years before she became a lawyer.

** Michael Sean Quinn has practiced law since 1980. He frequently appears in insurance litigation—sometimes

as a lawyer and sometimes as an expert witness.

Here are the words of Elizabeth Loftus, a well-
known scholar and advocate: “Memory is a powerful
force, even if it isn’t always accurate. And it isn’t.”!
For many vears Professor Loftus taught and
researched at the University of Washington; she has
now gone to the University of California—Irvine.
Loftus writes reams (over 20 books and many more—
often scholarly—articles), speaks often and serves as
an expert witness from time-to-time. The last of these
is what made her most famous. Now, what has all this
to do with insurance litigation?

I. THE PROBLEM.

Traditionally, many types of insurance policies
require that insureds provide insurers with timely—
“ASAP"—notification of any possible insured loss and
to timely provide proof of any such loss in a timely
manner. Here, we shall focus upon the notice-of-loss
requirement to be found in many types of policies. In
almost all policies, the requirement that an insured
notify an insurer as to the occurrence of a loss in a
timely manner was neither part of the this-is-covered
portion of the policy, nor the this-is-exciuded portion
ofthe policy. Instead, the requirement of timely notice

was a condition. Obviously, it would be a condition
precedent upon the insurer having a duty to either
adjust or pay a loss.

Generally speaking, under both contract law and
insurance law, a condition precedent is a requirement
in a contract, compliance with which is a necessary
condition upon the obligations of the other party. As
a general rule, in order to invoke a condition,
regulating the conduct of another party, the party
whose benefit was protected by a condition could
invoke it even if it was not injured by its violation. Of
course, there was nothing obligatory about a party
invoking a condition. A party need not do so, and
across the history of insurance, it frequently
happened that insurers did not actually invoke
conditions. At the same time, it was not infrequent
that they did just that.?

Over a considerable period of time, these rules
have changed. This trend has even influenced
contract law in general.3 Returning to insurance,
these days there are so many different kinds of
policies, the rules are not uniform for every different
kind of policy. However, with respect to commonly
used lability insurance forms and widely used
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