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THE DEFENDING LIABILITY INSURER’S DUTY TO
SETTLE: A MEDITATION UPON SOME FIRST
PRINCIPLES

Michael Sean Quinn

Liability carriers with a duty to defend are themselves responsible for dam-
ages if they irrationally or irresponsibly fail or refuse to settle covered
claims within policy limits and thereby expose their policyholders to excess
damages. Every jurisdiction that has considered the matter (and there are
a substantial majority) has so held. At this point, explicit consensus ends.
Yet perhaps there is more agreement than surface appearances suggest.

There are substantial differences among the jurisdictions as to the stated
criteria that should be used to identify irresponsible or irrational conduct
by an insurer.! Jurisdictions also differ as to whether any irresponsible fail-
ure to settle will generate liability or whether it must be an irresponsible
refusal to settle. In other words, jurisdictions differ as to whether wrong-
fully omitting to settle can generate liability or whether the fact of non-
settlement must result from an overt act. Technically, at least, the distinc-
tion is important. In the former situation, a tort plaintff need not make 2
settlement offer within policy limits, and the carrier has an affirmative duty
to pursue settlement.? In the latter, an insurer need only respond to a
settlement offer within policy limits and need not make the first move.

1. Wierck v. Grinnell Mut, Re. Co., 456 N.W.2d 191 (Towa 1990) (“It is bad faith for an
insurance company to act irresponsibly in settlement negotiations with respect to the insured’s
risk in that part of the claim in excess of coverage. It is bad faith for a company to factor in
its consideration of settlement offers the limited amount between an offer and policy limits.”
Id. at 195. “Bad faith arises when the rejection [of a settlement offer by an insurer] can be
traced to the misconduct of the insurer which irresponsibly exposes the insurer to unreason-
able risk because an offer was rejected only because of policy limits.” Id. at 195.).

2. See Guarantee Abstract & Title Co. v. Interstate Fire & Cas. Co., 618 P.2d 1195 (Kan.
1980); State Auto. Ins. Co. v. Rowland, 427 S.W.2d 30 (Tenn. 1968).

3. See Alt v. American Family Mut. Ins. Co., 237 N.W.2d 706 (Wis. 1976); American
Physictans Ins. Exch. v. Garcia, 876 S.W.2d 842, 850-52 (Tex. 1994).

Michael Sean Quinn is a partner with the firm of Sheinfeld, Maley & Kay in dustin,

Texas.
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Further, there are substantial doctrinal differences, at least on the surface,
among the jurisdictions as to the legal theories that generate liability for
irresponsible or irrational insurers.

It is not clear how much practical difference these doctrinal distinctions
make although they obviously have some impact. Rational lawyers prefer
some jurisdictions to others for bringing cases against nonsettling liability
carriers, and courts instruct juries to some degree on the theoretical basis
of the law. Over a large spread of cases, it cannot be doubted that some
jurors follow at least some judicial instructions. Surely venue preferences
and aversions among experienced lawyers cannot be a mere fluke.

This article explores the duty that defending Jiability insurers have to
settle cases from varied points of view, including philosophical, jurispru-
dential, public policy, economic, principled, doctrinal, prudential, and
practical ones. It is an initial meditation and is therefore both exploratory
and speculative. Karl Popper has taught us that knowledge grows through
conjecture followed by refutation, followed by reconjecture followed by
another refutation, followed by reformed conjecture followed by yet an-
other refutation, ad infinitum.* It is to be hoped that not all of the sug-
gestions here are faise and that even the false ones will still be suggestive,
even generative. Perhaps a few will be stimulating.’

1. INTRODUCTION

The core terms of widely used liability insurance contracts are not nego-
tiated. They are standardized and embodied in printed forms. Fundamental
terms in insurance contracts must be standardized. There could be no cat-
egorical stability withouta standardized nomenclature and communication
would be thwarted. Unless insurers use simple concepts across large num-
ber of contracts, the statistical work that is necessary for rational and ef-
ficient pricing would be impossible. The most widely used liability policies,
subject to minor variations from state to state, are commercial general
fiability policies, personal and commercial auto policies (that include both
property and liability sections), and various commercial and personal prop-
erty owner-lessee policies (that also include both property and liability
sections), such as homeowner’s policies. These are the “Big Three” liability

4. See Kant Porrer, CONJECTURES AND REFUTATION (1962); KarL PorrEr, THE Loaic oF
ScienTiFic Discovery (1968). See also Kart. Popprr, OsjEcTIVE KNOWLEDGE: An EvoLuTION=
ary ApproacH (1972). Popper’s ideas have been cited favorably by American courts. See Dau-
bert v. Merrill Dow Pharm., 509 U.S. 579, 60001 (1993). See also DUDLEY SHAPERE, Reason
anp Is Searcn ror KnowLEDGE (1979). Popper’s views about science are not uncontroversial.
See Thomas Ky, THE STRUCTURE OF SCIENTIFIC RevoruTions (1970).

¢ The author has not attempted to cite case law in support of the various legal positions
asserted herein. Reported decisions in state trial courts and intermediate courts of appeals
were ignored as were most decisions by federal appellate courts.
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insurance contracts. All of them impose top-end monetary limits on the
insurer’s obligation to make payments on behalf of a liable insured (i.e., on
the duty to indemnify), but they do not usually specify limits on how much
an insurer must spend defending an insured. In other words, they do not
specify monetary limits on the insurer’s duty to defend, and defense ex-
penses are not deducted from the policy limits.

This is extremely important. In virmally every jurisdiction, there is either
a presumptve or a conclusive rule to the effect that if a lawsuit accuses an
insured of conduct that is covered if the accusation is true, then an insurer
with a duty to defend must defend the entire case.S Of course, there are
exceptions to the rule, and in a few jurisdictions, the prima facie rule can
be defeated but one of these generally is the rule everywhere.” .

Under the Big Three liability policies and their Jook-alikes, liability in-
surers have a duty to defend. This means that insurers not only have the
duty to pay for the defense but they have the duty to conduct it. 'The
insurance company with a duty to defend has an obligation and the right

to pick a lawyer to represent the policyholder, direct the lawyer, and moni--

tor her performance.® Consequently, if the policyholder does not permit
the insurance company to carry out its duty to defend, the insurance com-
pany is excused from further performance,® possibly inclading payments
on behalf of the insured, if the insured is found liable.

An insurer must act in a legally appropriate way for three reasons: (1) it
has both the right and the duty to defend, (2) insurance premiums are
expensive, and (3) the policyholder may have exposure outside of or in
addition to policy limits. In other words, an insurer providing a defense to

6. But see Buss v. Superior Court, 939 P.2d 766 (Cal. 1997) (because claims that are not
covered can be fairly separated from claims that are, an insurer may be able to ger restitution
for amounts spent on the defense of clear}y uncovered claims).

7. Ellen S. Pryor, The Tort Liability Regime and the Duty t» Defend, 5 Mp. L, Rev. 1 (1999).
Aran WinDT, Ivsurance Craims anp DispuTEs: REPRESENTATION OF INSURANCE CoMpANIES
anp Insureps (3d ed, 1995 [updated by pocket part]). See Rosert H. JerrY II, UNDERSTAND-
e Insurance Law § 111 (2d ed. 1996). See also Jerrrey W. STEMPEL, ThE Law oF INsURANCE
ContracT DispuTss §9.03 (2d ed. 1999 [updated]). For two volumes argued from the policy-
holder’s point of view, see PETER J. Kavrs, Taomas N. REITER & JaMES R. SecERDAHL, PoLicY-
BoLDER’'S GUIDE TO THE Law oF Ivsurance Coverace § 4-1 (1997), and 1 Eveene R. An-

pERsON, JoRDAN S. STansLEr & LoreLk S, MasTers, Insurance Coverace Litication § 3.1

(2d ed. 1999).

8. For purposes of this article, insurance companies will be referred to as 4, policyholders
as be, and defense counsel as she.

9. The situation is further complicated when the insurance company might not have cov-
erage or where it is reasonably certain that it does not have indemnity coverage for some of
the claims. In this situation, the insurance company must dispatch a reservation of rights
letter, upon the pain of being estopped from asserting coverage defenses later. See Michael
Sean Quinn, Reserving Rights Rightly, 7 Coverace 23 (July/August 1997). In many jurisdic-
tions, when a carrier reserves its rights, it does not have an indefeasible right under the
contract to conduct the defense of the insured although it may stll have the duty to pay for
the defense of the insured, up to reasonable levels,
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an insured may not exercise its right wildly, inappropriately, or in complete
and total disregard of the interests of the policyholder. A defending insurer
has some discretion as to how to conduct the defense but, to a considerable
extent, the interests of the policyholder are in the hands of the insurer.
Consequently they must be good hands. Those hands need not be grace-
ful or beautiful but they may not be clumsy, even if they are a bit awkward
when the case is fragmentary and only beginning to gel. The insurer may
not be overly tightfisted, although it may. be cautious and prudent how it
spends its money. It may require evidence at every step of the way. It
may not cuff opponents about irrationally although it can be pushy and
can sometimes drag its litigation-feet when appropriate. It may not stand
around keeping its hands in its pockets. It may not place its hands in the
insured’s pockets, although it can legitimately demand that the insured
spend its own resources for unrelated issues, such as uncovered claims,
independent counsel, and so forth. It may not use its hands to cover its
eyes. A defending insurer must be alert at all times both to issues in the

tort case and to issues of coverage. A defending insurer must avoid extremes -

and aim for middle ground; this topic is covered below in section X.

In brief, because an insurer has the right and the duty to defend, it must
exercise that right and carry out that duty in a legally responsible way." It
must act rationally under the circumstances. If an insurer does not do so,
and if the policyholder is injured as a result of the insurer’s irresponsible
conduct, the insurer is legally obligated to pay damages. Such damages, of
course, are not covered under the policy nor are they part of the policy
limits. The latter are sums the insurer has contracted to pay on behalf of
the insured if the insured has injured a third party. Damages are sums the
insurer must pay to the policyholder (or his assignee) as the result of the
insurer having unlawfully injured the insured.

A variety of liability insurance policies contain provisions creating a right
and a duty to defend. Truck, marine, and airplane liability insurance are
very much like auto Hability insurance. Sometimes professional malpractice
insurance contains a duty to defend. Other times such contracts, for ex-
ample, many directors’ and officers’ liability policies, contain only a clause
requiring the insurer to pay for a defense. Obviously, this means that
amounts available to make indemnity payments decline as the lawsuit wears
on. Variatons in the nature of the insurer’s right and duty to defend will
impact the nature of its duty to settle. There is very little case law about
insurers’ settlement obligations under these different kinds of policies,
however; and almost all courts begin with the duty to settle as it has been

10. See Dairyland Ins. Co. v. Herman, 954 P.2d 56 (N.M. 1999); Radcliffe v. Franklin Nat'l
Ins. Co., 298 P.2d 1002 (Or. 1956).

e
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generated for the Big Three Lability policies, where the duty to defend
includes the right to control.

I1. THEORETICAL FOUNDATIONS

There are a number of legal theories on the basis of which failures to settle
can be made actionable. Only common law theories will be examined in
this article. In some states, only one or two theories are available while in
others several are available all at once. This article does not exhaustively
catalogue variations in state law. The project in this article is to formulate
and explore various theoretical alternatives. Which state uses which theory,
or combination of theories, is of incidental interest only.

The major theories available are breach of contract and a series of tort
theories. Courts are frequently unclear as to whether they are using a con-
tract theory or a tort theory.!! Tort theories include fraud, breach of fi-
duciary duties, bad faith, bad faith breach, negligent misrepresentation,
negligence, gross negligence, and strict liability. Occasionally policyholders
try to use additional tort theories, such as intentional infliction of emo-
tional distress (also known as the tort of outrage)'? and sometimes tortious
interference. Often these are frivolous claims that seldom succeed.

A. Breach of Contract

" Insurance policies and, by extension, liability insurance policies are con-

tracts. In many of these contracts, policyholders promise that insurers will
be able to conduct the defense of the insured, and the insurance company
promises to do just that. Of course, the insurance company is also serving
its own interests, since it can purchase defense services from lawyers at a
volume discount; monitor and direct the activities of those lawyers; and
make economically advantageous settlement decisions. Nevertheless, it is
rendering services also to the insured. The insured does not have to select
and monitor defense lawyers" or nurture the lawsuit on a daily basis, and,
as a result, he can sleep more peacefully at night during most lawsuits.

11. See Associated Wholesale Grocers, Inc. v. Americold Corp., 934 P.24d 65 (Kan. 1997).

12. See Shufford v. Integon Indem. Corp., 73 F. Supp. 2d 1293 (M.D. Ala. 1999).

13. Lawyers, of course, bear watching, and many insureds dread dealing with lawyers. The
literature on this and related subjects is extensive. E.g., Tanva STarnzss, Mab a1 Your Lawyer?
(1996); Donarp E. DEKierrer, How Lawvers Screw Themr Crents (1995); DunLey Gray
& ArtaUur Lyons, How NoT To GET ScrEwepn BY Your ATTornEY: WhaAT You NEED TO
Kwow To ProtECT Yourserr (1986); Huco N. Gerstr, How To Cur Your LecaL Brirs v
Hair—A Guipe To RecLaming AMerica’s Promise: AFFORDABLE JusTICE For Avt (2000);
Dennis Brower & Duan VarseL, LicENSE To STEaL or WHy I Hate ATToRNEYS (1997); WaLT
Bacaman, Law v, Lire: WHAT Lawvers AR Arraip 10 Say Asout THE Lecar Proression
(1993); Tuane Joser MEssiNGER, THE Youne Lawver’s JuneLe Booxk (2d ed. 2000) {profes-
sionalism not identical to perfectionism). For a more theoretical treatment of these topics,
see Joun C. AnpERsoN, WrY Lawyers DErar, JusTice: Prosineg THE RooTs oF Lecar Inyus-
TicEs (1999) (arguing that the law should be understood more in terms of equity, and therefore
justice, rather than in terms of rules).

o
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It is fandamental to service contracts that if A promises B to perform a

service, then A has implicitly promised to deliver at 2 certain qualitative

{evel. The level may not be a precisely specifiable one, but there is a level

of competent performance below which a promissor may not go without
breaching the contract. This is true for at least two reasons. First, it may
be a result of the language of the contract. If 4 agrees to mow B’s lawn,
and B discovers after A’s activity that the grass on his lawn is still five inches
high, then (in the absence of special terms) B can refuse to pay 4 upon the
grounds that 4 has not really mowed his lawn. "This is true even if the grass
was seven inches tall when A began. The point is that the word “mow” has
a certain meaning, albeitan imprecise one. Itis outside the ordinary mean-
ing of the word “mow” for the grass on a jawn stll to be uniformly five
inches high after ordinary mowing activity has taken place. It is not quite
clear what A has done, but he has not really mowed the grass in any mean-

ingful sense.

There is a second way to find levels of performance implicitly specified

in service contracts. Courts of many jurisdictions say that there is an im-

plied covenant of workmanlike performance (or something of the sort)

contained in at least some service contracts.'* If a jurisdiction applies this

rule to contracts for the mowing of lawns, it could be argued that the

jmplied promise of workmanlike performance included in a mowing-of-

the-lawn contract would mandate that, in the absence of an explicit agree-
grass substantially—say,

ment, A has promised to reduce the length of the

to a height of two or even three inches.
Obviously, implied promises of workmanlike performance are imprecise.
Workers must have some discretion, and what counts as workmanlike per-

formance is by no means crystal clear. Further, what counts as workmanlike

Il vary depending on the activity. Workmanlike perfor-

performance Wi
mance when cutting diamonds, designing rockets, or even performing sur-
veys on real property is much more precise than in driving taxis, teaching

German, diagnosing neurological ailments, or defending a policyholder.”

14. See Melody Homes Mfg. Co. v. Barnes, 741 S W.24 349 (Tex. 1987) (policy favors the
view that providers of services implied the warranty that their services would be performed

in 2 workmanlike manner).
15. “We define good and workmanlike as that quality of work performed by one who has
the knowledge, training, or € e of a trade or

occupation. and performed in 2 mnanner generally considered proficient by those capable of
d to the repair of a home.

judging sach work.” Id. at 354. The holding in this case pertaine
See Montgomery Ward & Co. v. Scharrenbeck, 204 S W.2d 508 (Tex. 1947). Stephen]. Burton
and Fric G. Andersen have argued that the duty of good faith and fair dealing under contract
law was created in order to “police the reasons for which a discretion-exercising party may

. Anperson, CONTRACTUAL Goon Farrs: ForMATION,

act.” SteeHEN S. BUrTON & ERIC
PERFORMANCE, BREACH, ENFORCEMENT 58 (1995). The authors suggest that courts have tra-

ditionally honored the duty of good faith. They further suggest that eatlier precedence went
largely unnoticed because %doctrinal research on a national scale was guided undl mid-century
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In addition, implied promises can be of different sorts. For example,
some promises are guarantees. In that case, 4 does not simply promise to
do something in the future, it guarantees that a proposition either is true

or will be true in the future. Such contract provisions are not customarily
» They are called “warranties” although

called “covenants” or “promises.

future-oriented ones are also obviously promises. Contracts for the sale of
goods frequently contain express warranties as do some service contracts.
Contracts for the sale of goods often contain implied warranties, including
implied warrandies of fitness for a particular purpose and of merchantabil-
ity. Such implied warranties are not usually contained in service contracts
because what constitutes an acceptable level of service is generally more
flexible than what constitutes an acceptable widget. Because warrantes, by
their very nature, rend towards the specific and even the precise, many

implied warranties are not at home in service contracts.

The implied warranty of merchantability is worthy of additional consid-
eration. A widget is merchant ble if it is of at least average quality for
widgets. Since all widgets, whether cars, shoes, or books, resemble other

widgets of the same general type, any compatison is relatively easy. But
services are more mulddimensional by their nature and thus more difficult

to compare.
The evaluation of law school professors provides an excellent example
of the difficulties of measuring performance in service contracts. Here are

some of the characteristics that might be associated with a workmanlike
professorial performance: excellence in asking Socratic questions, the abil-
doctrinal soundness, an appreciation for

ity to listen carefully and respond,
elegant doctrinal deviation, good judgment, and so forth. Judging out-

standing (or even average) complex services is not a linear enterprise. Ub-
viously, all service contracts involve some at least implicit commitment to
workmanlike performance, but that commitment is seldom in the form of

a warranty, and it is always relatively vague.'®
This is not the only potential implied promi

as an insurance policy. Many jurisdictions say
tain an implied promise under which the insurance company commits itself

to treating the policyholder fairly and in good faith. Such an implied cov-
enant is to be found throughout article 2 of the Uniform Commercial
Code, which governs sales of personalty. It seems appropriate thata prom-
issor that is managing a lawsuit and making decisions about whether to

se in a service contract such
that insurance policies con-

largely by the West Publishing Company’s ‘Key Number’ system. In fact, West did not spot
the good faith trend and begin locating the relevant cases together until sometime in the
1960s.” Id, at 33. Obviously, third-party liability insurance contracts imposing a right duty to
defend and a right to settle endow ‘he insurer with considerable discretionary power.

16. See Dennis v. Allison, 698 S W.2d 94 (Tex. 1985) (medical services).
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settle the case should be required to avoid treating its charge dishonestly,
shabbily, or unfairly.

Courts frequently say that implied warranties are more grounded in tort
than they are in contract. The reason for this is that implied warranties are
implied by law. Of course, an express warranty may have implications that
have to be teased out by logical and linguistic analysis. This is especially
true in those jurisdictions that utilize the so-called doctrine of reasonable
expectations, under which insurance contracts are construed in accordance
with what insureds reasonably expect, regardless of the contractual lan-
guage in place.” But an implied warranty is present in every contract of
relevant sort by operation of law. This means that the warranty is present
even though the parties have not willed or agreed to it. The concept of
including implied warranties in a contract as the result of public policy is
anathema to a classicist nurtured in the nineteenth century theory of con-
tract law, under which everything in a contract rmust be agreed to and
anything can be agreed to that is not affirmatively illegal. Orthodox judges
who wanted to limit the scope of freedom of contract by insisting upon
the presence of implied warranties were forced to look for a theoretical

foundation outside the contract law. One was found in the tort law. For
generations, judges have felt comfortable creating mandatory societal rules
based upon tort law, Consequently, they use tort law to read into all con-
tracts certain implied warranties. In some cases they use tort law to make
them undisclaimable. Obviously, it would have been far simpler to generate
limits on contractual freedom within the area of contract law itself by rec-
ognizing that the ideological foundation of contract law was changing and
that huge differentials in bargaining power were inconsistent with a mean-
ingful idea of freedom of contract. Generating contract doctrine out of tort
doctrine, and then making warranties actionable in either contract or tort,
was a sophistical compromise at best. Nevertheless, most jurisdictions are
stuck with the idea. ~

What is troubling about the idea that there is an implied covenant of
good faith and fair dealing, a violation of which constitutes a breach of
contract, is to be found in the vagueness of the key concepts of fairness
and good faith. When these concepts are compared to the concept, say, of
merchantability, it is obvious that concepts of good faith and fair dealing
are more evasive than the concept of merchantability or even the concept
of workmanlike performance. What constitutes fair dealing? What consti-
tutes good faith? What constitutes bad faith (or the lack of good faith)?

17. For an in-depth analysis of this topic, see Sympostum: The Insurance Law Deatrine of
Reasonable Expectation After Three Decades, 5 Connt. Ins. L. 1 (1998-99). Robert Jerry, Ken-
neth Abrabam, Roger Henderson, Mark Rahdert, James N. Fisher, Jeffrey Stempel, and Eu-

gene Anderson, among others, have essays in this collection.
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When does an insurer keep faith with its insured? When does it fail to do
so? All of these ideas are both multidimensional and vague. Answers to
these questions become opaque or SO abstract as to be ethereal or even
empty. The concepts of merchantability or of fitness for a particular pur-
pose are much more concrete. Specify a reference class of widgets, and it
is fairly easy to determine whether a particular item is or is not merchant-
able. Specify a particular purpose, and it is relatively easy to determine
whether the widget is fit for that particular purpose. Not even the concept
of workmanlike performance is as elusive as the concepts of good faith and
fair dealing. When the concept of workmaniike performance is applied to
relatively simple tasks, this point becomes clear.

The concepts of good faith and fair dealing lack the specificity the rea-
sonable legal mind usually associates with professionally negotiated con-
tracts. This is not to say that all contract terms are precise. The term
“unconscionable” is rather opaque, although one would not be inclined to
call it empty, or even abstract. Nevertheless, the concept of unconsciona-
bility has much more prima facie substance than concepts such as good
faith and fair dealing. Those two concepts, and the terms that express them,
are rhetorically powerful but without manifest content. Contract law con-
tains within itself an inner drive towards, or at least an openness to, pre-
cision. Terms-do not need to be precise in order to be includable in the
contract law as standard terms, but they must be relatively “determinable™;
they must be capable of being made relatively precise. Perhaps the concepts
of good faith and fair dealing could be wrenched out of their usual rhe-
torical context and hammered into precise pigeonholes. Doing that, how-
ever, would substantially destroy these concepts because it would limit the
protean uses of the words—uses that are natural.’® More will be said of
this later.

18. See BurToN AND ANDERSEN, supre note 15 at § 2.1. (Some commentary treats “sood
faith performance as 4 post-formation counterpart to the unconscionability doctrine, allowing
courts to impose obligations of ‘contractual morality’ or ‘alterism’ on the parties irrespective
of their agreement[.]” The authors observe that this approach has “not gained general favor
with the courts.”) Recently, the Texas Supreme Court rejected the idea that every contractual
relationship creates a duty of good faith and fair dealing (City of Midland v. O’Bryan, 43 Tex.
Sup. Ct. 884 (Tex. 2000) {employment contracts/relationships); Great. Am. Ins. Co. v. North
Austin Mun. Udl Dist. No. 1, 908 S.W.2d 415, 418 (Tex. 1995); Crim Tiuck & Tractor Co.
v. Navistar Int'l Transp. Corp., 823 S.W.2d 591, 595 n.5 (Tex. 1992). See also English v.
Fischer, 660 §.W.2d 521 (Tex. 1983):

Thie] concept [of every contract containing an implied covenant of good faith and fair
dealing, i.e., that neither party will do anything that injures the right of the other party to
receive the benefits of the agreement] is contrary to our well-reasoned and long-established
adversary system which has served us ably in Texas for almost 150 years. Our system permits
parties who have a dispute over a contract to present their ease to an impartial teibunal for
a determination’ of the agreement as made by the parties and embodied in the contract
itself. To adopt the landatory sounding theory of “good faith and fair dealing” would place

‘/’
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Historically, for the time being, tort law has superseded contract law in
regulating the conduct of defending Hability insurers in the context of set-
dement. For time measured in generations, looking at the jurisprudence
in at least some jurisdictions, one might come to the conclusion that con-
tract law can provide better principles for regulating insurer conduct in the
context of settlement than can tort law.

B. Tovt Theories

Courts around the country have utilized (or have contemplated utilizing)
a variety of tort theories to regulate the conduct of liability insurers. These
include fraud, breach of fiduciary dutes, bad faith, bad faith breach of
contract, negligent misrepresentation, negligence, gross negligence, and
strict liability. The jurisprudence of each of these torts, considered in the
context of a liability insurer conducting a defense, merits 2 brief discussion.
Tt should be remembered that some courts are quite unclear about the
precise nature of the tort at issue here.”” One should also ask oneself why
there are tort theories at all. One court has remarked that sorting these
kinds of matters out would “tax Socrates.”®

1. Frand 1

There are three versions of fraud. The first one is lying. Someone lies
when he affirmatively asserts a proposition he knows (or correctly believes) .
is false. The second version of fraud is more limited. If a person has a duty
to speak and fails to say something true that he knows (or correctly believes)
needs to be said, this too is fraud. Omissive fraud, as opposed to affirmative
fraud, is mostly, but not always, available against full-fledged fiduciaries.
The third version of fraud is constructive fraud, which is not fraud at all
but rather disreputable business conduct that is as blameworthy as fraud

a party under the onerous threat of treble damages should he seek to compel his adversary
to perform according to the contract terms as agreed upon by the parties. The novel
concept advocated by the courts below would abolish our system of government according
to settled rules of law and let each case be decided upon what might seem “fair 2nd in good
faith,” by each fact finder. This we are unwilling to do.

Id. at 522.

19, See Kooyman v. Farm Burean Maut. Ins, Co., 267 N.W.2d 403 ({owa 1978) (negligence
versus bad faith creates “great confusion in the courts”); Easthan v. Oregon Auto. Ins. Co.,
540 P2d 364 (Or. 1975); American Underwriters Ins. Co. v. Shook, 449 5.W.2d 402 (Ark
1970) (negligence or bad faith); Bollinger v. Nuss, 449 P2d 502 (Kan. 1969). Some courts
argue that negligence is relevant to determining bad faith failure to settle. See Boston Colony
Ins. Co. v. Gutierrez, 386 So. 2d 783 (Fla. 1980). See #kie Robert E. Keeton, Liability Insurance
and Responsibility for Settlement, 67 Harv. L. Rev. 1136, 1139-40 (1954). This is the classic
writing on these issues. Anything worth saying on the subject is at least contemplated in
passing in Keeton’s justly famous piece. See Kent D. Syverud, The Duty to Settle, 76 Va. L.
Rev. 1113 (1990).

20. See Hartford Accident & Indem. Co. v. Foster, 528 So. 2d 255, 273 (Miss. 1988)
(problem of the “tripartite relationship”).
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and thus earns the label.2t This article only deals with the first two types
of fraud.’ :

How might a defending liability insurer be tagged for affirmative fraud
i it fails to settle? Suppose a plaindff whose suit is fully covered offers to
settle and presents a somewhat convincing “brief” in sapport of his settle~
ment demand. Such reasoned vindications are common in good-size tort
cases. Suppose further that the claims adjuster tells the insured that no
settlement offer has been made when he knows differently. Or perhaps the
adjuster might assert that there was a settlement offer but no attempt to
ground the offer in reason. Or he might claim that there was a settlement
offer and “brief” in support of the offer but that the brief was completely
unconvincing, ill-informed, riddled with errors, or in fact supported the
position of the defense. These constitute affirmative fraud. The reliance
clement in the cause of action could be proved by showing that if the
insured had not been lied to, he very likely would have tried to convince
the insurance company to settle.’ These same facts will tend to prove
causation, if a rational insurer would have been convinced.

What about omissive fraud? This cause of action could easily arise if the
insured made an inquiry about settlement offers and the claims person
remained silent. For example, he simply might have failed to return a tele-
phone call or respond to correspondence. In the context of an insurer
defending an insured, if an insured asks a question as important as “what
offers of settlement have been made?” the insurer probably has a duty to
answer.

If no question is asked, does a defending liability insurer have a duty to
disclose to its insured that settlement offers have been made, what they
are, and what the “brief” in support of the settlement offer looks like? In
those jurisdictions that say that defending liability insurers are fiduciaries,
the answer is obviously yes. In some jurisdictions, the insurer is said to
have some sort of “special relationship” with the insured so the answer may
be affirmative there as well. After all, when a liability insurer is defending
a case where the assets of the insured are exposed, the insurance company
plays some sort of caretaking function, even if it is not a full-fledged fi-
duciary. Virtually everywhere, there is a custom and practice of insurers
keeping insureds informed of settlement offers from the tort plaintiff. In
some states, this rises to the level of 2 common law rule.?

The law of omissive fraud in the context of defending liability insurers
is underdeveloped. It is by no means certain that all jurisdictions would

71. Farmer's Gin Co. v. St. Paul Mercury Indem. Co., 190 So. 415 (Miss. 1939).

2. Sometimes insurance adjusters know this and want to keep insureds off their backs.
When this happens, it is nsually accompanied by a convicton that the case can be won.

23. Truck Ins. Exch. v. Bishara, 916 P2d 1275 (Idaho 1996). Anguiano v. Allstate Ins. Co.,
209 F.3d 1167 (9th Cir. 2000) (California law).

e ;}5._
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subscribe to a rule imposing fraud liability upon a defending insurer for a
failure to disclose significant settlement offers. Also, to constitute fraud, a
failure to disclose would have to be deliberate. A negligent failure to dis-
close such information would be just that: negligence. Moreover, the lia-
bility insurer has hired a lawyer to defend the insured. The lawyer un-
questionably has fiduciary duties to the insured, who is at least one of his
clients. ‘Thus, an insurer could plausibly argue that it depended upon the
defense attorney to make appropriate disclosures to its insured and the
attorney’s client. The lawyer might respond that the insurance company
never told her to make such disclosures, but this defense would be to no
avail. Tt is surely customary practice for a defense attorney to disclose set-
tlement offers to her clients and to disclose whatever “briefing material”
supports any such settlement offer. Of course, this argument does not ex-
onerate an insurance company. The mere fact that 4 has a responsibility
to do something does not absolve B of that responsibility. Indeed, B may
have the responsibility of making sure that 4 does whatever itis that they
have a duty to do. Nevertheless, because of the fiduciary feature of the
relationship between attorneys and clients, solvent (or, at least, insured)
attorneys are at least as good targets as defending carriers. (Insurance might
be a problem here. Omissive fraud must be a deliberate refraining, and that
requirement implicates the principle of fortuity characteristic of insurance.
Fraud is frequently excluded from legal malpractice policies. If the lawyer
were guilty of only 2 negligent failure to communicate information, this
would be malpractice and would be insurable. Of course, an insurance
company could be guilty of fraud while a lawyer was guilty of negligence.
This point is theoretical, however, and might be difficult to present co-
herently in a trial.)

Fraud is not a very attractive tort for the purpose of regulating the con-
duct of defending insurers. Fraud cases are not easy to prove, and some
jurisdictions require a higher burden of proof, i.e., clear and convincing
evidence, for fraud cases than they require for ordinary civil cases.** Law-
vers are reluctant to believe that people handling routine cases go out of
their way to lie. This point is especially true with insurance companies, the

 adjusters of which habitually keep detailed records of what they do (and
don’t do) and of what they say (and, by omission, what they don't say).
Juries have trouble seeing what would motivate such conduct.

Fraud is one common law method for regulating insurer misconduct in
failing to settle cases. It is usable in all jurisdictions. At the same time, fraud
cannot be the only cause of action to be used. Indeed, under most circum-
stances, it will not be the main one.

24. Foster, 528 So. 2d at 255, 281 (Miss. 1988).

i
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2. Breach of Fiduciary Dutes

Some jurisdictions say that defending liability insurers are fiduciaries of
their insureds.?® Many do not and others have repudiated this idea. There
is something to be said in favor of the idea that defending liability msurers
are fiduciaries: “a ‘Bduciary,’ generally speaking, is a person who the law
requires to be loyal to the interests of some other person, who is usually
called the ‘beneficiary.” ¢ Classically, fiduciaries had to be trustees, part-
ners, agents, directors of corporations, or something of the sort. Obviously,
paradigm cases of being 2 fiduciary are not analogous to the situation of
the defending liability insurer. The role of caretaker is not sufficient to
make one a fiduciary, or doctors, nurses, babysitters, and hairdressers would
become fiduciaries. Nevertheless, Austin Scott defined a fiduciary as “a
person who andertakes an act in the interests of another person.”?’ Some-
times, A is described as a fiduciary of B when B has entrusted something
to A.2® Obviously, the former definition depends on the fiduciary’s intent,
while the latter depends upon the beneficiary’s intent. A more objective
way to ook at the matter would be to say that the law imposes fiduciary
obligations when a “person’s discretion ought to be controlled [by the law]
because of the characteristics of that person’s relationship with another.”?
This last characterization of the nature of being a fiduciary is quite 2 broad
one. Nevertheless,

[u]nlimited discretionary power inherently places one party at the mercy of

the other, Therefore, the law should control a discretionary power if the con-

tract does not, in every case. The only real question is the standard of control

the law should impose. Good faith is the minimom. . . .*°

These broad conceptions of fiduciary are troubled. They transform hair-
dressers into fiduciaries. :

The problem, of course, is that outside the law of negligence, the com-
mon law has traditionally worked with discrete, distanced, black-and-white
categories. One of the energizing forces of contract law is to eliminate

25. Rova Farms Resort, Inc. v. Investor’s Ins. Co., 323 A.2d 495, 503, 500 (NJ. 1974). See
Mowry v. Badger State Mut. Cas. Co., 385 N.W.2d 171 (Wis. 1986); Meyers v. Ambassador
Ins. Co., 508 A.2d 689 (Vt. 1986); Alt, 237 N.W.2d at 706; Koppie v. Allied Muc. Ins. Co.,
210 N.W.2d 844 (Towa 1973); Crabb v. National Indem. Co., 205 N.W.2d 633, 637 (8.D.
1973); Radcliffe v. Franldin Narl Ins. Co., 298 P:2d 1002, 1011 (Or. 1956). Sometimes in-
surers and insureds are even described as having 2 “myutual fiduciary relationship.” See Rector
v. Husted, 519 P.2d 634, 643 (Kan. 1974).

26, W. Davip Srawson, BINDING PROMISES: Tus Late 20TH CeNTURY REFORMATION OF
ConTracT Law 87 (1996).

d27;1 Anstin W. Scott, The Fiduciary Principle, 37 Cat. L. Rev. 539, 540 (1949) (emphasis
added). .

28. Joun C. SHEPHERD, Law OF Fiouciaries 96 (1981) (emphasis added).

29. Debra A. DeMott, Beyond Metaphor: An Analysis of Fiduciary Obligation, 1988 Dure L.].
879, 915 (1988).

30, See SLawsoN, supre note 26, at 28,
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frayed conceptual edges, troublesome gray areas in discourse, and idea-
tional blurs. The law of negligence, in contrast, celebrates these very
things.

The tort of breaching fiduciary duties is insufficient to handle all cases
of liability insurer misconduct in the context of botched settlements. De-
fending liability carriers are not fiduciaries in many jurisdictions,> and even
if they were, the tort of breach of fiduciary duty connotes something more
than mere negligence. The essence of breaches of fiduciary duty has to do
with violations of trust, breaches of confidence, failures and loyalty, and
self-dealing. Of course, when an insurance company fails to settle a case
that it should have settled in policy limits, self-dealing may be lurking in
the background. As a rule, however, overt and obvious self-dealing is not
an issue because the insurer has not have taken someone else’s money,
engaged in insider trading, or enriched its own treasury at the expense of
the insured. It is certainly taking unjustifiable risks, but if the insurer fails
to settle and a judgment is entered in excess of policy limits, the insurer
will have to pay policy limits just as surely as the insured is exposed to
having to make payments.

3. Bad Faith

There are a large number of rules that articulate the tort of insurer bad
faith in various jurisdictions.’? Some jurisdictions do not apply this tort to
failures to settle but instead restrict it to particularly egregious failures by
insurers to pay first-party claims.®® The most broadly applicable rule of
articulating insurer bad faith is that an insurer commits bad faith when it
fails to pay a claim that is not fairly debatable. As applied to failures to
defend, failure to settle would constitute the tort of bad faith when it is so
obvious that the case should be settled within policy limits that its opposite
is not even fairly debatable. In other words, a defending liability insurer is
guilty of bad faith when it fails to settle without even a plausibly arguable
reason—where there is no bona fide dispute as to the proposition that the
claim should be settled. -

If fair debatability is the essence of the tort of insurer bad faith, that tort e
may well be inadequate to handle all cases of insurer misconduct in the

31. See Douglas R. Richmond, Trust Me: Insurers Ave Not Fiduciaries to Their Insureds, 88
Ky. LJ. 1 (1999-2000). William E. Nelson, The Law of Fiduciary Duty in New York, 53 [SMU
L. Rev] 285 (2000); Roy Ryden Anderson, Wolf at the Campfire: Understanding Confidential
Relationskips, 53 [SMU L. Rev.] 315 (2000).

32. For a recent survey of these rules, see Michael Sean Quinn, Insurer Bad Faith and
Insurance Expertise, 22 Ins. Litic, ReTr. 80 (Feb. 15, 2000). Some states emphasize the breadth
of the idea of bad faith: “good faith is a broad and comprehensive term which has to be

. determined by the particufar facts and the circumstances in each case.” Crabb, 205 N.W.2d
at 635. See aiso Rova Farms, 323 A.2d at 495.

33. See Maryland Ins. Co. v. Head Indus. Coatings and Serv., Inc., 938 S.W2d 27 (Tex.

1996). '

e



The Defending Liability Insurer’s Duty to Sertle 943

context of the duty to settle. The opposite of fair debatability is arbitrary
and capricious decision making. Thus, an insurer will have committed bad
faith only if its decision not to settle is arbitrary and capricious. Under
many circumstances, insureds whose litigation is being managed by a lia-
bility insurer need more protection than the shields of “arbitrary and ca-
pricious” for obvious reasons. A case manager could quite clearly foul up
a defense or a settlement opportunity without being arbitrary in his deci-
sion making. An adjuster/claims manager might handle a settlement badly,
and thereby fail to perform services in a workmanlike manner, yet not be
capricious. There are many sins insurers and adjusters can commit that
should be actionable, short of acting so irrationally as to have no plausible
reason at all. These include inattention, irrational willfulness, stupid stub-
bornness, obtuseness of many sorts, petty procrastination, or simple failure
to think.

The tort causes of action regulating insurer misconduct in the context
of settlement are not completely distinct and blur into one another. Some
courts say that some conduct can be so unreasonable and so arbitrary as to
amount to fraud, and thus the tort of bad faith blurs into a sort of fraud,
albeit constructive fraud.?* Of course, the tort of bad faith turns on different
elements in different jurisdictions, so this critique is not applicable across
the board. Nevertheless, if the tort of bad faith is designed to prevent
reprehensible conduct, as opposed to keeping insurer conduct within the
boundaries of acceptable behavior, the tort of bad faith is inadequate to
regulate liability insurer misconduct in the context of settlement.’

4, Bad Faith Breach

A party breaches a contract in bad faith when its breach is both willful and
dishonest. Most states do not explicitly recognize this tort, but it was rec-
ognized in California for 2 time and periodically reappears elsewhere.’
According to one commentator, courts applying this tort presuppose three
points: (1) that the public interest is at stake, (2) that the contract is one of
adhesion, and (3) that there is some sort of fiduciary or fiduciary-like re-
sponsibility on that issue. Such conduct will amount to bad faith breach

34. See Farmer's Gin Co. v. St. Paul Mercury Indem. Co., 191 So. 415 {Miss. 1939) (over-
ruled by Foster, 528 So. 2d at 255).

35. Sometimes the burden of persuasion for bad faith is higher than the burden of per-
suasion for negligence. In other instances it is treated like fraud, requiring “clear and con-
vincing” evidence. Kunkel v. United Sec. Ins. Co., 168 N.W.2d 723, 731 (5.D. 1969).

36. See SLawsoN, supra note 26, at 104-32. “{Tlhe consensus is that 2 breach of contract
is in bad faith if the breacher knows he has no defense but still tries to avoid liability. A bad
£aith Breach is 2 tort. In addition to the usnal damages for breach of contract, the injured
party can recover damages for emotional distress and punitive damages. In a growing number
of jurisdictions, he can also recover his litigation costs.” Id. at 104. See alro BURTON AND
ANDERSON, supra note 15, at 9.2.
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when it not only constitutes breach of contract but offends established
business ethics.’?

The general idea underlying the tort of bad faith breach of contract is
that a larger, wealthier party basically thumbs its nose at the weaker party
and says, “to hell with you,” and follows up by saying, “see you in court.”
Obviously, the tort of bad faith breach of contract requires the tortfeasor
to believe that he has an obligation to perform under the contract and to
refrain from doing so quite deliberately. This is a tort of humiliating
injurious domination and is akin to intentional infliction of emotional
distress. -

When understood in this way, the tort of bad faith breach can be helpful
in some egregious cases of a liability insurer’s wrongful failure to settle,
but it does not apply to all, or even most, cases. Indeed, the tort of bad
faith breach will probably be a peripheral tort, if only because few adjusters
adopt the kind of militant persona and warrior stance that is needed to
prove liability. Moreover, appearances aside, insurer error and miscalcu-
lation in the context of seftlement are probably more frequent causes of
excess judgments than a nose-thumbing attitude.

5. Negligent Misrepresentation

The tort of negligent misrepresentation is the tort of negligence applied
to asserting certain false statements. Thus, if one asserts a false statement
in the context of his business, there is reliance by a foreseeable recipient
of the statement, and if that reliance causes financial injury, the asserter is
Jiable % In addition to being the staple of securities cases,”® negligent mis-
presentation is used frequently to circumvent the privity rule that limits
attorney malpractice actions® and is sometimes seen in the context of in-
surance brokerage cases. Some instances of liability for failure to settle
may be predicated upon the tort of negligent misrepresentation. This will
happen when an insurer has provided the insured with bad information
about settlement offers, briefs in support of any offers, the insurance com-
pany’s vatuation of the claim, and so forth. ,

As with fraud, negligent misrepresentation cannot be the only tort the-
ory upon which to predicate liability. There are simply too many cases of
insurance company error and failure to settle in which there have been no

37. See SLawsoN, supra note 26, at 108.

38. ResTaTEMENT (Seconp) oF TorTs § 552 (1965). i

39. See Dietrich v. Bower, 76 F. Supp. 2d 311 (S.D.N.Y. 1999).

40. See St. Paul Surplus Lines Ins. Co. v. Feingold & Feingold Ins. Agency, Inc., 693
N.E.2d 669 (Mass. 1998).

41. See Michael Sean Quinn, Negligent Misrepresentation, Part 1, 6 Insurance JournaL: THE
ProperTY/CASUALTY MAGAZINE OF TEXAS 6 (Apr. 10, 2000 Michael Sean Quinn, Negligent’
Misvepresentation, Part 11, 6 InsurANCE JoURNAL: THE ProperTy/CasuatTY MAGAZINE OF TEXas
28 (Apr. 24, 2000}.
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relevant deliberate or negligent misrepresentations to the policyholder.
Negligent misrepresentations as to the existence of coverage present 2
separate and intriguing problem. If an insurer defends under reservation
of right and the adjuster believes that there is no indemnity coverage but
is negligent in forming that belief, is the insurer negligent in dispatching
its reservation of rights letter, which may actually have effectively denied
coverage for some of the causes of action brought against the insured? After
all, it has said something false and has been negligent in determining the
truth value of what it has asserted.

Whether there is negligent misrepresentation depends on what is ac-
tually said. If the insurer says that “we do not believe there is coverage
under your policy” or that “we are not convinced,” it has asserted some-
thing that is literally true. If, on the other hand, the insurer falsely asserts
that “there is no coverage under your policy,” and there is indeed coverage,
then the insurance company has asserted something false. If the insurer
has been negligent in forming its belief about the lack of coverage, it may
be guilty of negligent misrepresentation. '

Liability insurers should not be allowed to avoid excess coverage upon
the grounds that their determination of no (or limited) coverage, while
erroneous, was not negligent. It would simply be too easy for insurers to
manipulate situations and to make irrational decisions look like merely

which adjusters would Jearn how to write in “NegligenceSpeak” in their
files and thereby immunize themselves from such lability. The law should
have nothing to do with creating such deviant and dangerous discourse.®

6. Negligence

Most jurisdictions are leary of creating, or at least nurturing, a tort for
negligent breach of contract. After all, a breach is a breach. A negligent
breach should not be treated any differently than a deliberate one, espe-
cially if one adopts 2 Holmsean jurisprudence of contract law, according
to which a contract simply is an agreement to perform or pay damages.®

- Application of a tort of negligent breach would permit the law of tort to
subsume the law of contract since it seems reasonable to suppose that the
vast majority of all breaches of contract result from mistakes and are thus
the result of negligence in some sense. At the same time, defending liability
carriers are required by law to act rationally—indeed, reasonably—in set-
dement contexts when the interests of their insureds may be at stake. This
is a problem.

42, See Campbell v. Government Employees Ins. Co., 306 So. 2d 525 (Fla. 1975) (issues
of misrepresentation involved).

43, See Joseph M. Perillo, Misreading Oliver Wendell Hobmes on Efficient Breach and Tortious
Interference, 68 Forpaam L. Rev. 1085 (2000).

negligent ones. Indeed, an entire rhetorical style would develop under
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Courts circumvent the problem by saying that the contract of liability
insurance that provides the insurer with a right to control a defense creates
a relationship in which the insurance company has discretionary power.
That relationship needs regulating and the tort law provides a tried-and-
true method of providing flexible regulation. Negligence is, after all,
injury-producing imprudent conduct. Therefore, a defending liability in-
surer is liable to the extent that it acts unreasonably in failing to settle a
case against its insured. Sometimes courts mask applying the tort of neg-
ligence to failure to settle by labeling it as bad faith but treating it as
negligence. Either way, an unreasonable failure to settle is the tort of lia-
bility insurer malpractice.

The tort of negligence has the advantage of flexibility and breadth over
the tort of bad faith.# Any unreasonable conduct or any unreasonable
omissions may constitute negligence, whereas the tort of bad faith is struc-
tured in terms of cognitive or epistemic terms. At the same time, negligence
suffers from at least two concomitant deficiencies. First, because of the
broad scope and flexibility of the tort of negligence, what conduct is in-
cluded and what is excluded is rather amorphous. Negligence cases where
duty is not an issue are invariably decided on a case-by-case basis, so it is
difficult in multidimensional and relatively unstructured contexts to deter-
mine what is negligent and what is not. Nevertheless, here is a list of the
factors various courts have suggested:

The quality of the tort-claimant’s case on liability

The quality of the tort-claimant’s case on damages

The quality of the insurer’s investigation

The probability of the tort-claimant’s success in the underlying case

The insurer’s efforts to settle the case : '

The relative amount at stake, and how much is allocated to each party
if the case is not settled

Whether there has been open communication between the insurer and
the insured

Whether the insurer has informed the insured of precise settlement
offers :

Whether the insurer has rejected the advice of defense counsel with
respect to settlement®

44, “An insurer, in handling the defense of claims against its insured, has a duty to use the
same degree of care and diligence as a person of ordinary care and prudence should exercise
in the management of his own business.” Boston Old Colony Ins. Co. v. Guderrez, 386 So.
2d 783, 785 (Fla. 1980).

45. See Crabb, 205 N.W.2d at 633; Ferris v. Employers Maut. Cas. Co., 122 N.W2d 263
{owa 1963). See also Stephen D. Marcus, Deploying the Advice of Counsel Defense, Cratms 78
(April 2000}, ‘

e e R
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Whether the insurer has rejected the advice of its own counsel with
respect to settlement

The fault of the insurer in not settling

The amount of the policy limits

Whether the insurer has tried to get the insured to contribute to 2
settlement

Any other factor that the facts make relevant®

Obviously, there is no simple, straightforward metric for balancing these
factors.

Likewise, it is not clear what a rule prohibiting negligence requires in
the context of settlement. Must a defending liability insurer initiate settle-
ment discussions? Must it make an initial offer if there is some danger that
a jury might return a verdict in excess of policy limits that in turn becomes
embodied in a judgment? What about a counteroffer? What sort of notice
must a primary carrier give an excess carrier? Must a primary carrier try
to talk an excess carrier into settling? In the alternative, must a defending
liability carrier simply exercise prudence in responding to settlement de-
mands that are within policy limits? '

Negligence is obviously a comprehensive theory that can regulate the
vast majority of situations in which defending liability carriers do not settle
and in which excess judgments are entered. Still, a completely unstructured
and straightforward application of the law of negligence may lead to trou-
ble. It is worth pointing out that juries are often prejudiced against insur-
ance companies. Negligence is an easy concept to argue to juries, and it is
an easy concept for which to create some factual predicate and therefore a
difficult cause of action to defeat by way of summary judgment. This prob-
lern has been limited by requiring the use of expert witnesses in some areas
of the law, including medical, legal, accounting, engineering, architectural,
and sirnilar malpractice actions. Expert witnesses themselves can be ex-
posed to legal actions for malpractice, thereby creating some accountabil-
ity.#” The rules governing the use of expert witnesses in insurance cases
unfortunately are far from clear. Although insurance adjustment is a spe-
cialized niche, many of the principles of sound adjustment are those of
common sense, prudence, objectivity, and fundamental business ethics.*®

46. See Smith v. General Acc. Ins. Co., 697 N.E.2d 168 (N.Y. 1998); Smith v. Audubon
Ins. Co., 679 So. 2d 372, 377-78 (La. 1996); General Fire & Life Assur. Corp., Ltd., 443
P.2d 690 (Ariz. 1968).

47. See LLMD of Michigan, Inc. v. Jackson-Cross Co., 740 A.2d 186 (Pa. 1999).

48. Here are some examples: (1) Follow the contract (2) Look for coverage (3) Be fair.
Look at both (or all) sides carefully (4) Give the benefit of the doubt to the insured (5) Consule
with the insured about inconsistencies before drawing adverse inferences (6) Be truthful in
all dealings with the insured (7) Fully disclose everything to the insured, unless you are
reasonably sure you have been lied to and a trap is necessary. Be very, very reluctant to use

L "y-
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In other words, and this remark summarizes the first point, from the point
of view of insurance companies, negligence may be an admirable common
law regulatory mechanism, but in practice it may produce excessive jury
verdicts and lead to injustice in inappropriate cases. Second, the so-called
American rule on attorneys’ fees almost universally applies to negligence
so that an insured has no hope of getting full compensation from a negli-
gent insurance company. Even if it recovers all of its monetary damages
and mental anguish damages, it will not recover the attorneys’ fees it has
expended in litigating with its insurer. If the first consideration points to-
ward overcompensation in some cases, the second points in the direction
of undercompensation. Third, applying the concept of negligence, and -
nothing more, to a situation as complex as litigation strategy and tactics,
settlement values, and coverage, without some intermediate rules, leaves
the mind of the reasonable person utterly without guidance. As noted
above, a number of courts have listed factors that may be considered.

But such factors may not be enough; they must be weighed and balanced.
Indeed, rational balancing may not be possible because the factors are so
diverse. Balancing in this context is nothing more than a name for learning
the facts, contemplating them, receiving adverse considerations, forming
an impression, discussing it with colleagues, and reaching a conclusion.
There is really no perspicuous internal logic.

It would be much better if there were some intermediate rules, even if
they were only prima facie rules. More will be said about intermediate rules
later.

7. Gross Negligence

Everywhere recovery for insurer misconduct can be predicated upon neg-
ligence, it also can be based upon gross negligence. Whereas negligence
has to do with imprudence and carelessness, gross negligence has to do
with recklessness, which is generally defined as conscious disregard. This
kind of attitude often, in otherwise decent people, implies the presence of
some sort of malice. The law distinguishes between acmal malice (hatred,
spitefulness, and the like) and legal malice (actual malice plus recklessness).
The underlying idea is that when the mind is in the state of conscious
disregard, it is necessarily stimulated by some sort of malicious state.

At least one state, New York, requires what is, in effect, gross negligence
for tort recovery against an insurer that refuses a settlement offer in bad

traps- (8) Look for facts and reliable, credible witnesses (9) Follow evidendary leads to new
facts and new witnesses. (Double check facts.) (10) Be objective, unbiased, unprejudiced, and
impartial. For some further discussion of the epistemology and ethics of adjusting, see Michael
Sean Quinn, The Etbical Habitat of Adjusters: Part 1: Principles, Problems, and Practicalities, 10
Env't. Cramss J. 91 (Winter 1998); Michzel Sean Quinn, The Etbical Habitat of Adjusters: Part
II: Principles, Problems, and Practicalities, 10 Exnv’s Cramvs J. 77 {Spring 1998).




The Défending Liability Insurer’s Duty to Sertle 949

faith. However, the New York Court of Appeals has refused to equate bad
faith with ordinary negligence.” There must be a balance, said the court,
between the insured’s legitimate expectation of good faith and the insurer’s
equally legitimate expectation that its exposure will be limited by contract.
Consequently, that court held that an insured establishes a prima facie case
of insurer bad faith failure to settle when it shows that the insurer’s conduct
constituted gross disregard of the insured’s interest. In order for disregard
to be gross disregard, it must be deliberate, intentional, or reckless.”®

Is this the right rule? Since the insurance company is managing the
defense, why should it face excess exposure only if its conduct is really
quite dreadful? Surely, according to this reasoning, a liability carrier man-
aging a defense should be liable for its “merely” unreasonable errors, as
well as liable under the contract, at least in the absence of expressly limiting
language.

One also wonders how much liability an insurer could disclaim by in-
cluding express provisions in the contract of insurance. Of course, it is
doubtful that any state insurance commissioner would permit the inclusion
of such language in any contract subject to its approval, but surplus lines
carriers arguably could include it. Almost certainly, they could not contract
themselves out of anything more than negligence, such as intentional torts
or crime. Nevertheless, it would be in the interest of insurance companies
to defeat negligence by contractual provisions. It is not clear why surplus
lines carriers have not done this or at least tried to contract out of liability:
for gross negligence.

8. Strict Liability

The idea of strict liability does not apply very easily to services. It is not
entirely clear what the phrase “strict liability” might mean in the context
of a service contract. On one hand, it might mean that if one contracts to
provide a service and another contracting party is injured as a result of the
provision of services, the service provider is liable. On the other hand,
liability might be restricted to only those services that are defective in some
manner. One thing is clear: implied warranties of good and workmanlike
performance were never intended to constitute any sort of guarantee of
the results of services. For example, in the area of repairs, an implied war-
ranty of workmanlike performance does not require the repairman to guar-
antee his results. The workman is only required to guarantee that he per-
forms his services in a good and workmanlike manner. The rule only
requires that the services not be defective.’!

49. See Pavia v. State Farrn Mut. Auto. Ins. Co., 626 N.E.2d 24 (N.Y. 1993).

50. Pavia, 626 N.E.2d at 27. See Smith v. General Accident Ins. Ce., 697 N.E.2d 168 (N.Y.
1998).

51. Melody Homes, 741 S, W.2d at 355,
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A rule of total or absolutely strict liability would mean that, if an insur-
ance company undertook to defend a lawsuit and received an excess judg-
ment, the insurer would be liable in every case with an adverse result. The
whole idea of contracted-for policy limits would be obliterated.” Absolute
strict liability is inconsistent with a regime liability insurance contracts with
policy limits and a duty to defend.

The same cannot be said of a strict liability regime that applies only to
defective services. The trouble is that defective services are almost always
negligently provided. The concept of defectiveness means either that
something is substandard or unreasonably dangerous. Things, whether
personalty or realty, are static. The idea of a static defect makes a good
deal of sense for things, but negligence is a process-oriented concept. Prod-
ucts are not negligent in and of themselves, although they may be negli-
gently designed, produced, or marketed. Services are always acdvities and
always take dme. Thus, the concept of negligence is admirably suited to
explicating the idea of defective services. Of course, nonnegligent mistakes
do happen. The world’s great classical pianists occasionally hit wrong notes
so their playing (an activity and hence a service, in legal contemplation) is
defective. Somewhat similar situations arise in the context of adjusting li-
ability claims. An insurance company may have thoroughly investigated 2
claim, come to realistic conclusions about the credibility of witnesses, de-
termined probable damages for bodily injury, and still go wrong. Asaresult,
although some courts have occasionally toyed with the idea of deploying
strict liability as a cause of action in the context of a defending liability
carrier’s failure to settle, the idea has not met with much enthusiasm.

There is one area in which a defending liability carrier is probably strictly
liable for error. As indicated, there are three broad problems that every
insurer has to confron€: (1) Is there coverage? (2) Is the insured liable on
a covered theory?* (3) What is the extent of the covered damages? In

52, Crisci v. Security Ins. Co., 426 P.2d 173, 177 (Cal. 1967).

53. The relationship between theories of recovery in underlying cases against insureds and
the language of liability contracts is a complex one. To the extent that a liability insurance
policy insures against bodily injury and property damage unintentionally and unexpectedly
caused by an accident, it does not Jook like the insurance contract contains 2ny explicit re-
strictions upon what theory of recovery may be deployed. Of course, intentional torts are
eliminated under many circumstances, because they are not accidents. On the other hand,
they may not be eliminated under all circumstances, because the unforeseeable consequence
of an intentional tort may well be an accident and it might unexpectedly cause bodily injury.
Nevertheless, in many jurisdictions, courts hold that liability policies such as the one just
summarized do not cover breaches of contract. See Data Specialties, Inc. v. Transcontinental
Ins. Co., 125 ¥:3d 909 (5th Cir. 1997). This is an error. There is no reason why breach of
contract should not be covered. See Vandenberg v. Centennial Ins. Co., 982 P.2d 229 (Cal.
1999), The reason courts have made this mistake is because breach of contract actions usually
involve monetary damages only, while tort actions involving accidents usually involve bodily
injury or property damage. See ALLan D. WiNDT, 2 Insurance Cramms & DrseuTes 244 (3d
ed. 1095%, Barry R, OsTracER AND TizoMas R. Newman, Hanpsook on Insurance COVERAGE
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making settlement decisions, carriers are probably strictly liable (in the
absolute sense) for errors with respect to coverage. If a carrier misreads
the facts, the contract, or both; erroneously concludes that there is no
coverage; and refuses to settle, even though it should, it is probably liable
even if that error is not negligent and not committed in bad faith. Insurers
would very much like errors regarding coverage to be judged by the same
standards, i.e., common negligence, as are used with respect to an insured’s
liability or the extent of damages. It is not because the coverage analyses
are a contractual matter, and if one gets something wrong under a contract,
one is liable, whether the analysis was reasonably or negligently performed.

C. The “Contort” Amalgam

It is commonplace these days to say that contract law and tort law have
been converging,* if not overlapping in important ways. This is mostly a
professorial thing to say, however.® Courts are not nearly so enamored of
the contort idea.’ In failure to settle cases, some courts have said that both

Dispures § 7.01 (8th ed. 1995); Rovann H. Lowe, Thae Law or Liasmrry Insurance § 1.01
(1992). But see Arnold Agency v. West Va. Lottery Comm’n, 526 S5.E.2d 814 (W, Va. 1999).

54. See GranT Gnmorg, The Deatr o CoNTracT (1974). “Speaking descriptively, we
might say that what is happening is that ‘contract’ is being reabsorbed into the main stream
of ‘tore.” ” Id. at 87.

55. According to Grant Gilmore, the spirit of the times is that “Contract, like God, is
dead.” I4. at 3. See Joun Wicnrman, ConTracT: The Crrricar Theory 137 (1996). But see
William Powers Jr., Border Wars, 72 Tex. L. Rev. 1209 (1994) (“[Alt least in border wars
between contract law and tort law, contract law itself should tell us which body of law should
control. If contract law purports to decide the case, the negligence paradigim (and its cousin,
good faith) should stay in the background. Again, this does not mean that contract law will
always trump tort law; instead, it means that contrace law, not tore law, should tell us which
paradigm should control.” Id. ar 1229).

56. See Erlich v. Menezes, 981 P.2d 978 (Cal. 1999)

[Tihe distinction between tort and contract is well grounded in common law, and divergent
objectives underlie the remedies created in the two areas. Whereas contract actions are
ereated to enforce the intenticns of the pardes to the agreement, tort law is primarily
designed to vindicate “social policy.” While the purposes behind contract and tort law are
distinct, the boundary line between them is not and the distinction between the remedies
for each are [sic] not “found ready made.” These uncertain boundaries and the apparent
breadth of the recovery availahle for torr actions creates pressure to obliterate the distine-
don between contracts and torts—and expansion of tort law at the expense of contract
principles which Grant Gilmore apply dubbed “contorts.”
Id. at 982 (internal citations omitted). See #lso Southwestern Bell Tel. Co. v. DeLanney, 809
5.W.2d 493, 495 (Tex. 1991) (“We have muddled the law of ‘contorts’ and in all encompassing
bright line demarcation what constitartes a tort as distinet from 2 breach of contract has proven
to be elusive.”) (Gonzalez, J., concurring); Morris v. Bank of America, 886 P.2d 454, 456 (New.
1994 ) (“When there is a special relationship between the tort-victim and the tort-feasor, a
breach of Nevada contract may also be a tort.”); Production Credit Ass’n v. Ista, 451 N.W.2d
118 (N.D. 1990); Foley v. Interactive Data Corp., 765 P.2d 373, 389-90 (Cal, 1988) (“Con-
torts are a kind of safety valve so the judges can fill in blanks. . . . In other words it’s a highly
flexible—virtually discretionary—default rule designed to do substantial justice.” ); Michael
Dorff, Artaching Tort Claims to Contract Actions: An Economic Analysis of Contort, 28 Seron Havy,
L. Rev. 390 (1997).
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contract and tort actions are available while others have said that bad faith
is both 2 contract action and a tort action. The idea of contort is extremely
helpful in many ways, although itis conceptually absurd when viewed from
the standpoint of classical contract theory. From a broader perspective, the
idea acknowledges that the existence of a contract is a necessary condition
for bad faith, but it sees that the tort derives from the relationship created
by the contract. There are other problems as well. Treating bad faith as a
contort often creates possibilities for longer statutes of limitations. Finally,
treating bad faith as a tort creates the possibility of recovering mental an-
guish and punitive damages.” When some jurisdictions treat bad faith as
a contract, they create the opportunity for recovering attorneys’ fees.

At the same time, treating bad faith as a contort raises a number of
- questions. What affirmative defenses apply? For example, is comparative
negligence a defense?*® How should waiver and estoppel be treated? How
do prior contract breaches by an insured affect an insurer’s rights and duties
with respect to settling? ‘ '

D. Relational Torts

Relationships can be created by human acts in the context of established
institutions. Thus, 2 legally qualified person by saying, 1 pronounce you
man and wife,” under the right circumstances, can bring about the rela-
tionship of being married. Similarly, if someone says, “I promise” in a
society that has the institution of promising, the real relationship of prom-
issor to promissee may actually be created, and someone may place himself -
ander a moral obligation to do what he said he would do.’® The contract
Jaw is like this. When an insurance company and a policyholder form a
contract of insurance, they create the relationship of insurer and insured
that involves obligations. These obligations are cursorily mentioned in the
insurance contract, more expansively articulated by social customs, and
elaborated by common sense. Nevertheless, the existence of a relationship
that lasts over some considerable time is created by the formation of an
insurance contract at quite a particular time. :

Affirmative conduct and omissions to act can offend against and violate
the relationship just as much as they can breach the contract. The practice
of insurance, in its many forms, is a mutually beneficial institution, so social

57. See Lira v. Shelter Ins. Co., 913 P.2d 514 (Colo. 1996); Campbell v. Gov. Employees
Tns. Co., 306 So. 2d 525 (Fla. 1974) (punitive damages awarded for unethical teatment).
Usually, no punitive damages can be awarded for ordinary negligence or for contract breach,
but punitive damages are awarded for gross negligence and intentional conduct, Tn New York,
where gross negligence is required before there is compensable bad faith, one wonders if
punitive damages could be awarded where the criteria for bad faith are met.

59. See Kransco v. American Surplus Lines Ins. Co., 2000 Cal. LEXIS 4847, 2000 WL
798109 (Cal. June 22, 2000).

59. See Joun SEARLE, SPEECH ACTS (1975).
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policy favors its preservation and enhancement. The existence of the re-
Jationship in society and its approved position in social policy virtually
entail that violations of the relationship between insurer and insured will
constitute a tort. ‘The same kind of thing is true with respect to fiduciary
relationships, many of which also are created by contract.

David Siawson has derived the existence of relational torts from a dif-
ferent set of premises. According to Slawson, relational torts are designed
+o limit freedom of contract by imposing duties that cannot be contrac-
tually avoided.® (One wonders if Slawson is right about this. After all, at
Jeast some tort duties can be waived under some circumstances.) One of
the principal justifications for relationship torts is that they prevent abuses
of bargaining power:

If the law did not impose the duties, the party with the superior bargaining
power could use his contractual freedom to. oppress the party with the inferior

.~ bargaining power. A relational tort also at least implicitly gives the party to
which duty is owed certain remedies if the party with the duty should fail to
perform the duty. Therefore, a relational tort also prevents abuses of bargain-
ing power in any dealings the parties have with each other if the party owing
the duty violates it.%!

Tn other words, the existence of the tort makes it impossible to contract
away either substantive rights or rights to remedies.

According to Slawson, relational torts tend to arise when there are issues
of public interest at stake, adhesionary contracts, or something like fidu-
ciary relationships, or where the stronger party is the “better cost avoider”
and “better risk spreader.”® It seems to me that relational torts arise when

there is a relationship that lasts over a period of time, when one party is’

more powerful or knowledgeable than the other, or when the more pow-
erful party is supposed to take care of the weaker one, and, as a general
rule, money changes hands. Of course, this view is close to that of Slawson.
There is always a matter of public interest; something like a fiduciary re-
lationship is involved; frequently, there is a contractual relationship thatis
adhesionary in nature; and the strength, knowledgeability, and money re-
ceived by the stronger or more knowledgeable party almost automatically
makes it the better risk-spreader. ‘

Whatever their derivation, relational torts in a service economy make a
good deal of sense, especially for litigation involving professional malprac-
tice. It is usually handled by the law of tort, as opposed to the law of

60. See SLawson, supre note 26, at 94. (“The new duties [created by the relationship]
logically sound in tort and not in contract because they are not consensual. They do not
derive from the contract; they may even conflict with the contract; the parties are not free to
contract out of them.”)

61. Id.at 90-91.

62. Id at 91-92.
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contract. For example, when a client sues a lawyer or a patient sues his
doctor, the suit usually is predicated upon a theory of tort.® Moreover,
since insurance plays a central role in spreading cost and risk, it probably
is salutary that the law of tort be activated. Contract law contains too many
technicalities, and mental anguish and punitive damages are not usually
recoverable under contract law.%*

If the function of relational torts is to protect actual human beings in
mass society, however, does it make any sense to use relational torts on
behalf of large sophisticated insureds that have negotiated at least some
components of their contracts of insurance? On the other hand, it is prima
facie disturbing to have a tort available to one class of citizens but denied
to another. The word “discriminatory” has become merely a term of au-
tomatic abuse. The truth is that denying relational torts to large sophisti-
cated insureds actually may make sense. If articulated legal doctrine is taken
at face value, there is little drift in that direction,” perhaps because it is
difficult to determine the line between the large sophisticated insured
(which does not fall within the ambit of the tort) and other kinds of insureds
(which do). Often this type of question is empty rhetoric that can be readily
answered or, at least, answered with some thought. This question probably
is not of that type.

E. A Suggestion About Practice

Because various causes of action available in this area of the law shade into
one another, counsel should keep in mind the admonition familiar from
law school clinics that opening statements, closing arguments, and ques-
Gons to witnesses should be designed with the judge’s charge to the jury
in mind. In cases where insurers face excess liability for having failed to
settle, judicial charges are often vague and sometimes multdimensional.
This gives counsel for the insured an excellent opportunity for opening
and closing upon a number of independent arguments for deposing and
examining witnesses at trial in a variety of ways. Thus, counsel can fre-
quently use the language of contract, negligence, bad faith, and caretaking.
A battery of smaller guns can frequently do more damage than one piece
of buge artillery.

Similarly, litigation counsel for an insurer must keep in mind the mul-
tidimensional nature of excess-of-limits cases. Deposition witnesses must

63. David J. Beck, Legal Malpractice in Texas: Second Edition, 50 Bayror L. Rev. 547, 606
(1998). Texas and most other jurisdictions are similar in this regard. See RoNarp E. MarvLen
AND JEFFREY M. SMrTH, LEGAL MALPRACTICE § 8.5 (4th ed. 1996). .

64. But see William S. Dodge, The Case for Punitive Damages and Contracts, 48 Duxke LJ.
629 (1999).

5. For further discussion of breaches of the duty to settle considered as a tort, see Keeton,
supra note 19, at 138.
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be prepared accordingly and answers to written discovery mstruments must
be similarly layered. Many related, but different, legal standards must be
kept in mind. It behooves trial counsel for the insurer, if possible, to find
a central organizing theme that will cover all dimensions of the legal stan-
dard. This probably is more important for defense counsel than it is for
plaintiffs counsel, who has received an assignment from the policyholder.
The policyholder can concentrate on a variety of different ways the insurer
can be found liable. The plaintiff may need a central image to organize the
facts and the emotions of the jury, but 2 unitary legal theme is not necessary.
Several norms at once can apply. In contrast, counsel for the insurer needs
to design a central legal theme that will encompass all of the dimensions
of possible liability and thereby create a simple case for a finding of no
liability.

[1I. NARROWER RULES FOR JUDGING ACCEPTABLE PERFORMANCE

Broad terms like fiduciary duty, negligence, and bad faith do not illustrate
how to determine whether to settle a case within policy limits. Other con-
cepts and more narrowly gauged rules are needed. Because courts have
been skeptical about treating liability insurers that manage litigation as
genuine fiduciaries, they are usually treated somewhat differently.

A. Conceptual Topology of Relevant Relationships

There are three types of legal relationships that may apply to litigation
managing insurers and their insureds. The first is the arm’s-length rela-
tionship, in which, subject to specific legal rules, 4 may consider his own
interests in preference to those of B. Of course, A4 may not injure the
interests of B by violating an applicable statute, a contract provision, or a
common law rule, or by committing an unlawful act. However, in the ab-
sence of a prohibitory rule, 4 may enhance his own interests at the expense
of B’s. A has no duty to take care of B except to the extent that such a duty
is prescribed by public or private law. Two strangers have this sort of re-
lationship. So do many contracting parties, outside the explicit and implied
terms of their contract. :

The fiduciary relationship appears at the other end of the spectrum.
Some of the contours of this relationship already have been described. It
is a relationship of trust.% It is a caretaking relationship, in which 4 must

66. See BERwaRD Bazger, The Locic anp Limrrs or TeusT (1983). Social reladons are
impossible without trust and henee that trust does the public good. Id. at 21. Professions are
traditionally thought to be highly trustworthy. Id. at 131. Professions are characterized by
powerful knowledge, considerable autonomy, and a high level of fiduciary and quasi-fiduciary
obligation. IZ. at 136. There has been a decline in public trust of the professions. This results
from the spread of power and knowledge, a desire for equality, and a better-educated public.
I4. at 132. Barber is particularly concerned with the legal profession. He observes that public
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look after B. In fiduciary relationships, 4 must place the interests of Bahead
of his own. 4 is a fiduciary of B when A undertakes to act in B’s interest.
Obviously, A has undertaken to act in B’s interest only if 4 has agreed to
subordinate its interest to those of B. A can act in B’s interests, and the
interests of A and B conflict only when 4 is not willing to subordinate his
own interests to those of B. The fact that 4 must subordinate his interests
to B does not mean that he must ignore his own concerns completely; one
of the vagaries of fiduciary relationships is the extent to which the interests
of B must take precedence over those of 4. The extent of required sub-
ordination varies with the type of relationship involved, the relative power
of the two parties, other facts about the parties, and the overall context.
Unfortunately, this general observation is too vague to be helpful. Fiduciary
duties are, by their very nature, somewhat variable. At the fringe of fidu-
ciary relations, there are quasi-fiduciary relations and/or near-fiduciary re-
lations. Some courts have held that defending liability carriers are fiduci-
aries of their insureds.*’

On a scale of legitimate relationships, fiduciary relationships and arm’s-
length relationships are at polar opposites. However, there is an in-between
type of relationship that lacks a well-established designation, but some
courts call it and its siblings the special relationship. For the purposes of
this article, a special relationship would be defined as one in which one
party must treat the interests of the other party as equal to its own. If 4
has a special relationship with B, then 4 must treat B’s interests as equal
to his own.®® (Of course, in other contexts, the phrase “special relation-
ship” means other things. A mother might have a special relationship with
one of her children that she does not have with another. Some friend-
ships are-especially special, and one has special relationships with those

distrust for the legal profession is rational, not irrational. J4. av 153-54. The reason is that
law and lawyers serve wealth. Id. at 149-50. Much the same thing could be said about liability
insurers. In some sense, insurers also serve wealth; after all, insurers have their own assets to
look after. Hence, if Barber is right, public distrust of insurers is rational, not irrational. Under
these circumstances, convergence of relational torts and the temptation to treat insurance
companies as fiduciaries are quite natural. They have powerful knowledge; they have consid-
erable autonomy; and they have a high degree of responsibility in dealing with their insureds.
See TkusT: MawiNg anp Breaxmvg CoorzraTive ReLarionsses (Diego Gambetta, ed. 1988).
See also Davip H. Surr, ExtrusTeD: The Morat ResponsmiLiTies oF ThusteesHIp (1995);
Annette Baier, Trust and Anvi-Trust, Trust and Its Vilnerabilities, Sustaining Trust, and Trusting
People, Morar. Prejupices: Essavs on Ermics (1995) (several essays by a distinguished phi-
losopher); Anreony Grippens, THe Consequences oF Moperwity (1990) (general social
theory of trust by a renowned sociologist); Anam B. Serrs, The Prosiem or TrusT (1997).

67. See Myers v. Ambassador Ins. Co., 508 A.2d 689 (Vt. 1986); Lowry v. Badger State
Maut. Cas. Co., 385 N.W.2d 171 (Wis. 1985); Ak, 237 NW.2d at 706,

68. Some cases say that insurers have a fiduciary obligation to treat the insured’s interests
as equal to its own. However, such holdings are really 2 way of talking about the special
relationship. When there is a fiduciary relatdonship, the fiduciary must treat the interests of
the beneficiary as paramount.




