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Hardly any topic is more important to the litigator than liability insurance. Insurance pays
the legal fees for many cases, and “insurance defense” law firms depend upon Hability insurers
for their revenues. Plaintiffs’ attorneys need to think twice about taking cases against penurious
entities which do not have insurance, and plaintiffs’ lawyers should always plead cases so as to
maximize the probability of an insured recovery. Sometimes, plaintiffs’ lawyers even consider
dropping causes of action and proceeding to judgment solely upon the basis of causes of action
for which there may be insurance. Similarly, few topics are more important to the business
lawyer than insurance. Such lawyers counsel clients as to which agents/brokers to use, what
types of policies to buy, what companies to avoid, whether claims should be filed, when and how
to file claims, how to deal with adjusters, whether, when and where to save insurers and so forth.
Sometimes, business lawyers help negotiate parts of more complex insurance policies. These
observations are true about both first-party insurance (e.g., property insurance) and about third-
party insurance (e.g., liability insurance), but this essay concentrates upon liability insurance.

L INTRODUCTION

The aim of this paper is to begin at the beginning. It will discuss the fundamental
principles governing contracts of liability insurance and will try to outline some of the salient
features of several important types of such policies. The reason for engaging in this enterprise is
simple enough. Even though liability insurance policies are nothing more than contracts, and are
subject to the same rules of interpretation as other contracts, they are frequently standardized.
Many standardized insurance contracts are so widely used that attorneys may feel insecure about
interpreting them in an authoritative voice. But, of dourse, correct, aggressive, and appropriately
confident interpretations are exactly what clients want and need. After all, substantial sums of
money may be at stake.

There is some wisdom in the reserve certain business lawyers may show. Insurance
policies are, to be sure, contracts, but they are so widely used that they can become encrusted
with judicial interpretations. Certainly, it is plausible to think that they are. Usually, these
judicial interpretations are obvious enough--or, at least, become quite plausible upon reflection.
Occasionally, however, judicial glosses upon insurance contracts are not really interpretations of
the language of the contracts (or actual determinations of the intentions of the parties). Instead,
they constitute judge-made law which are really substitutions for the language of the contracts.
This species of judicial activism often takes the form of a judge trying to find coverage for a
group of especially injured people. Perhaps the asbestosis catastrophe was like this. Perhaps
political histories of the twentieth century will record the judicial search for coverage as a highly
innovative, judge-created welfare/tax program. Occasionally, judicial activism takes the form of
a judge trimming back on coverage in the service of her theory of insurance law or of appropriate
insurance economics.

This paper will focus upon explicating several liability insurance policies in order to
prove my simplistic thesis. Before doing this, I will discuss the physical and conceptual
organization of most liability policies. In addition, I will examine the principal legal rules for
interpreting the language of insurance policies. Thereafter, 1 will consider five different types of

VoL. 34, No. 1 5 SprING 1997



BUSINESS LAW SECTION

liability policies: the commercial general liability policy (“CGL”), the liability sections of the
standard homeowner’s policy, the central sections of one standardized personal umbrella policy,
the central sections of one business umbrella policy, and the guts of a legal malpractice liability
policy.! In the end, I will return to the fundamentals of insurance law and consider the so-called
fortuity requirement in the context of liability insurance. I will not discuss insurer bad faith in
this paper. I am more concerned with how the contracts work.2 Sometimes, these essays are
useful in the short run--usually because they juxtapose cases and doctrines.® Sometimes, they
are more useful for the long run since they contain policy argument and sweeping generalizations
about the direction of the law .4

As stated, attorneys are able to provide meaningful advice to clients about insurance
policies and authoritative opinions regarding coverage only if they can speak in an authoritative
voice about the interpretation of the relevant insurance contract. Interpreting insurance contracts
is simpler than most people think. Consequently, the lack of confidence that many lawyers
exhibit when commenting upon insurance policies is more a product of professional and personal
insecurity than it is a genuine deficit of knowledge, learning, or skill. Nevertheless, there are
some tricks of the trade.

Ultimately, everything starts and ends with the written contract of insurance. If this paper
has a thesis, it is this unremarkable directive:

Always read the whole insurance contracjf thoroughly and carefully.

This prescription--perhaps the fundamental norm of insurance practice--is based upon the
following even more basic legal rule:

The rights and duties of the parties-of an insurance contract are to be found
in the language of the insurance contract (for the most part).

This rule is so fundamental and so pervasive that it needs no citation. Consequently, I provide
none. The point of the rule is to emphasize the importance of the language of the contract itself.
There are exceptions to it, of course, but any lawyer who peruses an insurance contract carefully
will be able to handle most any case brought to him. Still, there is the problem of insecurity and
the need for an authoritative voice.

1 Due to the industry standardization of many insurance policy provisions, citations to policy language quoted
herein are omitted.

2 Marvland Insurance Co. v. Head Industrial Coating Services, Inc., 938 5.W.2d 27 (Tex. 1996).

3 Douglas R. Richmond, Isses and Problems in ‘Other Insurance,” Multiple Insurance and Self-Insurance, 22
PEPPERDINE L. REV. 1373 (1995).

4 Kenneth S. Abraham, A Theory of Insurance Policy Interpretation, 95 MICH. L REV. 531 (1996)
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A sense of confidence and an authoritative voice can be developed by studying several
other matters. There is a fair amount of systematic legal doctrine applicable to insurance
contracts; there is a fair amount of trade practice; there are traditions in the industry; and there is
a vocabulary almost peculiar to insurance markets.> In insurance markets, words are tossed
around imprecisely. This imprecision is usually harmless. Sometimes, the vocabulary has to be
clarified and pinned down. This is often true in depositions. For example, some adjusters use
the terms “deductible” and “self-insured retention” as referring to the same thing. Others do not.
None of these matters is difficult. All of these matters can be learned quickly. Many of them are
obvious,

In order for the novice to become knowledgeable, he would be well-advised to begin with
textbooks. There are several good ones: Keeton & Widiss,5 Jerry,” Stempel,® Appleman,’
Couch,' and Long.!! None of these books can be read straight through, not even the one-
volume texts. They are the kind of thing one reads around in, skims, gets a sense of, and studies
here and there. (Don’t expect much in the way of narrative or humor.) There is no treatise
devoted to substantive Texas insurance law.

In order to have a justifiably authoritative voice when speaking on an insurance matter,
the lawyer would be well-advised to review appropriate cases. Courts, of course, love cases and
appear to rely on them. The Insurance section of the West Digest for Texas is comprehensive
enough, but on many topics it is ill-organized. There are several ways to do slingshot research on
insurance related problems. First, there are tabulations of cases wherein reported decisions are
keyed to standardized policy sections. The most helpful of these sources is known in the trade as

3 By no stretch of the imagination should anyone imagine that the vocabulary is the same everywhere.
Recently, I saw a property insurance adjuster testify that he was unfamiliar with the term “diminution of value.” Of
course, he knew the concept quite well. He was simply unfamiliar with the locution. He knew the phrase “actual
cash value” quite well,

& Robert E. Keeton & Alan 1. Widiss, INSURANCE Law: A GUIDE TO FUNDAMENTAL PRINCIPLES,
LEGAL DOCTRINES, AND COMMERCIAL PRACTICES (1988). (This book is largely based on Robert E.
Keeton, BASIC TEXT ON INSURANCE LAW (1988).

7 Robert H. Jerry, III, UNDERSTANDING INSURANCE LAW (2d ed. 1996). (This may be the best of the one-
volume texthooks.)

8 Jeffrey W. Stempel, INTERPRETATION OF INSURANCE CONTRACTS: LAW AND STRATEGY FOR INSURERS AND
POLICYHOLDERS (1994),

9 John Alan Appleman & Jean Appleman, INSURANCE LAW AND PRACTICE (1981). (This is a multi-volume,
comprehensive survey of insurance law. It is not well indexed. It is rather shallow, but it is very broad, and the
footnotes are quite helpful.)

10 Ronald A. Anderson & Mark S. Rhodes, COUCH: CYCLOPEDIA OF INSURANCE LAW (2d ed. 1984). (This is
also a multi-volume treatise. It is better indexed than Appleman. The text is more helpful, but it does not have
nearly so many footnotes.}

I Rowland H. Long, THE LAW OF LIABILITY INSURANCE (1988). (This is the most focused multi-volume
treatise. It is standard law office fare.)
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“Miller’s.”"12 Another helpful way to approach the research is to put a substantial part of the key o
language of the part of the policy one wants to research into Westlaw or Lexis, appropriately
restrict the research by jurisdiction, and see what comes up. If any case law pops up, then
someone needs to shepardize the appropriate key numbers. This approach is largely useless for
broad areas, but it is possible by this device to focus on particular exclusions and other narrow
areas of the policy. Comfort with case authority is, of course, one of two keys to speaking in a
legally authoritative voice. The other key is familiarity with the contract itself. Often,
confidence that one's own close reading is correct results from readir:g cases. However, contract
wording should trump case language every time. Further, case research is not always the place to
begin. Textbooks, discursive explications of policies,!3 insurance company training manuals,
Insurance Institute of America study guides designed for adjusters,!4 and other sources are all
helpful for orienting the novice. Some of these tomes discuss or note cases.

Another way to gather cases is to check the legal bibliographies for helpful article-length
publications. Many areas of liability insurance law have been discussed in the legal trade
journals over the years. Occasionally, insurance related pieces even find their way into academic
law reviews. Some of the more likely sources for insurance related articles are the Torts and
Insurance Law Journal, 15 Coverage, The Brief (all ABA publications), Covered Events (a DRI
publication), For the Defense, Insurance Litigation Reporter, and there are others. Another
helpful source for the practicing lawyer are the proceedings of conferences. The State Bar of
Texas, through its Consumer Law Section, has run the Annual Ultimate Insurance Seminar for
several years. The University of Texas sponsored an Insurance Law Institute in 1996. The
Section on Litigation of the American Bar Association sponsors an annual meeting pertaining to .
Insurance Coverage Litigation, and the Torts and Insurance Practice Section of The American
Bar Association sponsors annual meetings. The papers included in the proceedings of these
conferences frequently contain exhaustive collections of cases.

Sometimes, state statutes may have an impact on how an insurance policy is to be
understood. Even more significantly, state statutes occasionally mandate that a certain type of
policy will have specified language, and in some jurisdictions, any deviation from a statutory
requirement is read out of the policy. Insurance is heavily regulated by state governments, so
there are many, many statutes in each state. The Texas Insurance Code, for example, is
substantially longer than the Texas Penal Code, the Texas Rules of Civil Procedure, and the
Texas Family Code combined. Much of the insurance code of every state pertains to company
organization, solvency regulation, the regulation of agent/brokers, the regulation of public
adjusters, the organization of the office of the state regulator, and other topics not important here.
Nevertheless, it is also worth remembering, that just as many insurance policies have to be
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12 Susan J. Miller & Philip Lefebvre, MILLER’S STANDARD INSURANCE POLICIES ANNOTATED (4th ed. 1995).

13 Peter J. Neeson, Ed., REFERENCE HANDBOOK ON THE COMPREHENSIVE (GENERAL LIABILITY POLICY:
COVERAGE POSITIONS, EXCLUSIONS, AND OTHER LITIGATION ISSUES (1995).

14 Alas, these helpful paperbacks seldom discuss cases.

13 This journal is broader than insurance issues. However, it almost always contains articles on insurance. O '
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approved by the state insurance commissioner, so oftentimes parts of policies, such as the
language of special endorsements, have to be approved. Determining whether some part of a
given insurance contract is one that has to be reviewed and approved is something about which
the careful lawyer will inquire.

Cases and statutes are of immediate importance in thinking about, opining on, and
arguing about insurance contracts. Treatises and professional articles can be helpful as
background. Understanding an insurance policy nevertheless begins and ends with the contract
itself. The contracts are usually straightforward. They are designed to be understood by the
average type of person who might be expected to buy one. Usually, only ordinary English is
used. At the same time, they are not elegant. The prose ranges from the pedestrian to the
clumsy. Insurance contracts are rarely eloquent. Provisions frequently overlap, and this is
especially true of exclusions. Finally, insurance policies are oddly organized.

IL LIABILITY INSURANCE CONTRACTS: PHYSICAL ORGANIZATION

Because most insurance contracts are standardized, at least to some degree, and because
they generally take up more than a single page, insurance policies are usually assembled by
putting together a series of printed pages. Sometimes a policy will contain both printed
(standardized) matter and specially prepared (manuscripted) provisions.!6 The physical
organization of most liability insurance policies is pretty much the same.

P

A. The Declarations Sheet

Obviously, the most authoritative part of any insurance policy is the page which contains
the directions for assembling all the other pages. This page is called the “declarations sheet.”
The original of that sheet is frequently to be found in the agent/broker’s file. The insurance
company’s underwriting department will prepare a replica of that document which will become
part of the insurance policy which is actually issued. One of the responsibilities of an insurance
agent/broker is to compare the declaration sheet created by the insurance company’s underwriting
department with the original which is contained in the agent/broker’s file. The declaration sheet
usually will contain information about the type of policy being issued, its policy limits; the
identity of named insured(s), the exact identity of the insurer, and so forth. (The precise identity
of the insurer may be important in litigation. Insurance companies frequently travel in fleets and
use a trade name. Under the aegis of the popular trade name, there may be several (sometimes,

16 The term “manuscript” is one of those slang terms which is nearly peculiar to the insurance industry. The
reason it is unusual in insurance markets is because one almost never sees the term “manuscript” as a noun. It is
almost always an adjective. In any case, the term refers to an insurance policy which is specially drafted. Such
policies are said to be “manuscripted.” Thus, one does not have a “manuscript policy;” one has a “manuscripted
policy.” Very few policies are actually manuscripted policies. Sometimes, insurance companies produce policies
which appear to be manuscripted because they are typewritten, as opposed to printed. Mere typewritten production
does not make a policy manuscripted. It must be actually specially drafted, so that it does not depend upon
standardized terminology. Obviously, that is not something which can be determined from the typeface of the
policy, and sometimes it requires discovery. (Many so-called manuscripted policies are the same as form policies.)
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even many) companies. Some of those companies may be incorporated, chartered (or something
of the like) in the state where the insured wishes to sue the insurer. Obviously, that destroys
diversity.)

Somewhere on the “dec sheet” there will be a series of codes. Often, these codes consist
of combinations of letters and numbers. Such codes are designators designed to tell a functionary
at the insurance company precisely which pieces of paper should be included in the insurance
contract to be formzd upon the basis of a given declaration sheet. The careful lawyer will always
go through every policy to determine whether the designators on the pages of the insurance
contract match up with the designators on the dec sheet. The insurance agent/broker should have
already done this at the time the policy is delivered to the insured. Even so, it is absolutely
amazing how frequently they do not match. People in the insurer’s claims department should
check into this matter, but frequently they do not. Often, the lack of a match is trivial: one
designator might be used in one year while another is used in a subsequent year, even though the
language of the text does not change at all (or changes only in meaningless ways). Sometimes
such discrepancies do make a difference, however, and the careful lawyer should attend to these
matters. Moreover, an insurer has failed to “prove up” its policy if there is a lack of a match
between the designator codes on the declaration sheet and the designator codes on the pages of
the purportedly authenticated policy. When there is a lack of a match, a judge will almost always
permit the insured to depose a representative of the insurance company, and representatives of
the insurance company will invariably admit that the lack of a match is problematic.

B. The Body of the Policy

The second main component of any insurance policy is the body of the policy. This is the
starting point for determining the rights and duties of the insurer and the insured. What one
should expect in the body of a liability insurance policy will be discussed in section L

C. The Jacket

Some policies also have “jackets.” If counsel does not have the original policy, she
should always inquire as to whether the policy came in a jacket. Jackets sometimes have data
about the insurer printed on their outsides. More frequently, jackets contain, on their inside
pages, very general but also standardized conditions and contract provisions which are not found
elsewhere in the policy. The use of standardized conditions printed upon the policy jacket is
perhaps more common in first-party property insurance than it is in liability insurance, but one
occasionally sees it in liability insurance, as well. Moreover, these days, one frequently
encounters so-called “package policies.” These are insurance policies which include a number of
separate insurance contracts bound up in a single jacket. They will frequently include all-risk
property insurance, boiler and machinery insurance, automobile property insurance, automobile
liability insurance, commercial general liability insurance, employee crime coverage, and maybe
some other types of coverages. One needs to be clear about how material printed on the jacket
which houses several policies affects each of those policies.
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D. Endorsements

The third major component of any insurance policy is the endorsements. Generally,
endorsements amend the body of the policy.!” For example, the body of the policy might insure
against hazards A and B, while an endorsement to the policy will delete coverage for hazard B.
Sometimes, amendatory endorsements add coverages: an endorsement might add coverage for
hazard C, for example. An endorsement might add an insured, or it might delete an insured.
Sometimes, endorsements might add locations at which insurance will be provided; sometimes
they limit the scope of a very general and expansive arca where coverage is provided.
Endorsements may delete exclusions; sometimes they may add exclusions; other times they keep
the general idea of an exclusion, but reformulate it in different language, thereby creating
variations.

Obviously, the careful lawyer has not studied an insurance policy until she has thoroughly
perused all the endorsements. Endorsements can be quite numerous. The formula is somewhat
clumsy, when thought of on a policy-by-policy basis, but the utilization of endorsements makes
sense from a more global point of view. First, endorsements can sometimes be tailored to the
particular insured. Second, even when endorsements themselves are standardized, it is frequently
easiest to begin with a standardized body and then make standardized changes by endorsement.
Part of this has to do with the efficiencies of policy preparation. Perhaps part of it has to do with
tradition. Policy language, policy organization, and insurance company practice in general are
not exactly subject to rapid innovation.

L

E. The Application

Sometimes, the application for insurance is part of the insurance policy. In some states,
this may be done only when the application is attached to the copy of the policy which is sent to
the insured. It is unusual in ordinary commercial general liability insurance for the application to
be part of the policy. However, it is standard in the case of legal malpractice insurance. One
well known policy of legal malpractice insurance qualifies the coverage provided by the
insurance as follows:

Subject to all terms, conditions, exclusions and limits of liability of this
policy, and in reliance upon the representations made in the application attached
to and made a part hereof, the [insurer] agrees to pay on behalf of the insured all
sums....

Obviously, under these circumstances, the language of the application could be important. If an
insured seeks coverage for one location when the policy is unclear on the point and then files a
claim which happened at another location, the insurer’s liability might be restricted to what is to
be found in the application. Similar examples could be multiplied well beyond necessity.

17 In theory, they could amend the jacket.
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Of course, the insurance application may be relevant to some types of insurance litigation,
even if it is not part of the policy. It might be appropriate to review an application for insurance
when there is an ambiguity in the policy, although a variance between the policy and the
unincorporated application will not create an ambiguity. This matter will be discussed presently.
Another reason to review the application and related information arises when there is an
allegation of fraud, misrepresentation, or concealment.!8

HIL INSURANCE CONTRACTS: CONCEPTUAL ORGANIZATION

Insurance contracts almost always consist of one or more insuring agreements, one or
more sets of exclusions, some definitions, rules governing who constitutes an insured under the
policy, notice provisions, and a variety of other terms which are usually called “conditions.”
{Sometimes, these really are conditions; sometimes, not.)

A The Insuring Agreement

The heart of any liability insurance contract is the insuring agreement. This agreement
sets forth what hazards are insured against. It states whether the policy will make payments on
behalf of the insured or whether the policy will repay the insured for amounts it has paid. The
insuring agreement will set forth whether the insurance company not only has a duty to pay for
injuries caused by the insured but also a duty to defend the insured in case it is accused of
causing covered injuries. Thus, liability insuranq_é policies are frequently said to contain two
separate duties: the duty to indemnify and the duty to defend. Often, these duties are said to be
independent. It is clear that an insurer can have a duty to defend without having a duty to
indemnify. For this reason, it is often said that the duty to defend is broader than the duty to
indemnify. It is less clear whether an insurer can have a duty to indemnify if it never had a duty
to defend.!?

From the point of view of the average insured, the duty to defend is at least as important
as the duty to indemnify. Many more lawsuits are filed than are meritorious. Legal expenses can
be substantial. The management of lawyers--making sure they do the right thing, making sure
their expenses do not get out of hand, and making sure that the development of the case fits the
needs of the client--consumes enormous amounts of time. Liability insurance companies provide
a cadre of litigation managers, and they pay the legal expenses.

So, when does a liability insurer have a duty to defend? In Texas, the answer to this -~

question is controlled by the so-called "Eight Corners Rule.” An insurer has a duty to defend

8 Douglas G. Houser & Randy L. Arthur, The Role of the Insurance Underwriter in Claims Disputes, 31
TORT & INs. L. J. 573, 605-08 (1996).

19 If the plaintiff filed a trial amendment which, for the first time, created a duty to defend, the insurer might
have a duty to indemnify, even if its duty to defend was never perfected. Quite possibly, a busy defendant-insured
could not, during trial, give proper notice. Failure to give notice would probably be excused.
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when there is a potentiality for its having a duty to indemnify. A liability insurer has a potential
duty to indemnify when three conditions are met:

(1) The plaintiff’s petition is construed broadly.

(2) The facts pleaded in the plaintiff’s petition, if proved true, would trigger a duty to
indemnify under the policy.

(3) The legal theories in the plaintiff’s petition, which are usually regarded as completely
irrelevant, do not imply facts which destroy coverage.

Notice that it is not necessary for an adjuster to do any empirical research to determine whether
there is a duty to defend. The duty to defend is determined solely by comparing the plaintiff’s
petition with the insurance policy. This has long been the rule in Texas, but recently the
Supreme Court of Texas made it clear that it is the express or implied factual allegations in the
petition which matter.?0 \

The business lawyer representing a policyholder might well, nevertheless, wish to provide

-an insurance company with substantial details about a lawsuit brought against its client.
‘Insurance companies will frequently provide a defense if they are convinced that the duty to
‘defend would have been triggered by more artful pleadings. In addition, if the business lawyer

carefully structures the factual presentation in accordance with the nomenclature and conceptual

* scheme of the insurance policy, the probability of the policyholder getting a defense is increased.

Business lawyers should be mindful of the fact that not all states subscribe to the "Eight Corners
Rule." California, in particular, has a different rule which is more favorable to. the policyholder.
First, under the California Rule, the policyholder's right to a defense is based upon the
policyholder's reasonable expectations, and not just the meanings of the words in the complaint
and in the policy. Furthermore, under the California Rule, an insurer may have a duty to engage
in some empirical investigation to determine its duty to defend, when the pleadings are vague,
sketchy, or full of gaps.2!

The commercial general liability (CGL) policy, which is currently the most popular form
of general liability insurance sold to businesses, contains three separate insuring agreements.
Coverage A (roughly) creates a duty to indemnify and a duty to defend for bodily injuries or
damage to property caused by an accident (or series of accidents). Coverage B is far more
complicated. It creates a duty to indemnify and a duty to defend with respect to “personal injury”
and with respect to “advertising injury.” These two types of injuries are rather technical and they
are specified in the policy. Although courts have not considered the following problem carefully,

20 Nat’'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Merchants Fast Motor Lines, Inc., 40 TEX. S. CT. J. 351,
352-353 (Feb. 22, 1997} (one drive shot another); Farmers Tex. County Mutual Ins. Co. v. Griffin, 40 TEX. SP. CT.
J. 362 (Feb 22, 1997) (a driveby shooting) See Michael Sean Quinn & L. Kimberly Steele, Insurance Coverage
Opinions, 8. TEX. L. REV. 479, 510-23 {1995).

2t Gray v. Zurich Insurance Co., 419 P.2d 168 (Cal. 1966).
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it is not clear that the duty to defend is determined in the same way for Coverage B as it is for
Coverage A. Duty-to-defend decisions under Coverage A are based upon the factual allegations
in the plaintiff's pleading. As will be discussed later, the duty to defend under Coverage B has a
different foundation. It may be the case that the duty to defend under Coverage B is cause-of-
action based, rather than fact-based.

Finally, there is Coverage C, which is often called “med pay.” It is designed to effectuate
quick medical payments for mishaps which occur on the insured’s premises. There is no duty to
defend in Coverage C, and the insurer’s obligation to pay is not fault-based. For the most part,
business lawyers will have little interest in Coverage C. However, they will have substantial
interest in Coverage B, since some business torts are within that coverage.

B. Exclusions

Insuring agreements, as a rule, are quite general. The contours of the actual insuring
agreement are shaped by means of a series of exclusions. Exclusions subtract from the general
coverage extended in the insuring agreement. Economic efficiency demands that insurance
contracts proceed by means of broad, general insuring agreements, plus exclusions which
subtract from coverage. To function economically, insurers need standardized categories.
Nevertheless, insureds and judges alike are skeptical about exclusions. They often try to wiggle
out of them or construe them narrowly. (The legal principles underlying this idea will be
discussed presently.) Because the insuring agreement-exclusions combination is absolutely
necessary, this attitude is a rank prejudice. Counsel representing insureds should, however, seck
to exploit this popular prejudice, so counsel for insurers must be ready to explain why the system
not only makes sense, but serves the public well. Generally, they are not ready.

C. Definitions

No insurance policy can be understood without reference to the definitions it employs.
The text of every insurance policy signals when a term is a defined term. This is frequently done
through bold-faced type, quotation marks, underlining, or italics. The careful lawyer must
scrutinize the definitions. Some of them are simple, straightforward, and common-sensical.
Others are complicated but clear. Some of them are mysterious and generate an enormous
amount of litigation.

One of the most useless definitions is that of the phrase “bodily injury.” Coverage A
proceeds in terms of “bodily mjury” and “property damage.” The phrase “bodily injury” is
defined in both the commercial general liability policy and in the standard homeowner’s policy
as follows: ““Bodily injury’ means bodily injury, sickness or discase sustained by a person,
including death resulting from any of these at any time.” So, “bodily injury” means bodily
injury. Tt would be difficult to find a more circular definition than this one. Of course, the
definition adds the terms “sickness” and “disease,” as well as the term “death,” and those
additions give some information. The guts of the definition remain circular, however, and the
relationship between the phrase “bodily injury,” on the one hand, and the terms “sickness” or

Vor.34,No. 1 14 SPRING 1997




TEXAS JOURNAL OF BUSINESS LAw

“disease,” on the other, is unclear, as we shall see. (Does a covered “sickness” have to be a
“bodily sickness” or “sickness of the body?” Is a “bodily sickness™ the same as a physical
illness? Does a covered “disease” have to be a “bodily disease?” Is a “bodily disease” the same
as an organic disease? I am inclined to think so, but the conclusion is not absolutely compelled
by the policy.)

The definition of “occurrence” is also problematic. Coverage A of the standard
commercial general liability policy provides coverage for damages assessed as the result of
“bodily injury” or “property damage” which is caunsed by “an occurrence.” The term
“occurrence” is to be found in the section of the policy listing definitions, and it is defined as
follows: “‘Occurrence’ means an accident, including continuous and repeated exposure to
substantially the same general harroful conditions.”? It is amazing how many adjusters and
lawyers who are accustomed to “insurance-speak” believe that Coverage A is not “accident”-
based, but rather, “occurrence”based. It should be obvious to the reflective practitioner,
however, that if one starts by saying that a part of a liability policy is “occurrence”-based and
then defines “occurrence” in terms of the word “accident,” then that part of the policy is
“accident”-based.

Two problems arise at this juncture. First, definitions are useful only if the language in
terms of which the definition is given (i.e., the definien) is more informationally expressive than
the term being defined (i.e., the definiendum). One wonders if the term “accident” is really more
clear than the term “occurrence.” It is certainly more narrow in common usage. Second,
something is included within the category of “occurrence” beyond an accident. The definition
says “that “continuous or repeated exposurefs] to substantially the same general harmful
conditions” are within the term “occurrence.” What the definition does not say is whether those
exposures are occurrences only if they are also accidental. One case which has considered the
matter has held that the “exposure to conditions” must be accidental.?? Additional authority
supporting this conclusion is sparse. Suppose the exposure is not accidental but the insured did
not know that the substance was toxic. What then? Is there an accident? :

2 For an interesting variant on the usuai definition of “occurrence,” see U.S. Fire Ins. Co. v. Confederate Air
Force, 16 F.3d 88, 91 (5th Cir. 1994) (the term “occurrence” is defined as a “sudden event... involving the
aircraft...neither expected nor intended by you, that causes bodily injury...to others....” Is this verbiage substantially
equivalent to the idea of an accident?). For a less interesting variation, see Vienna Family Med. Assoc., Inc. v.
Allstate Ins. Co., 872 F. Supp. 1509, 1511 (S.D.W.Va. 1995) (“[W1le will pay on behalf of persons insured all sums
which they become legally obligated to pay as damages atising out of an accidental event, personal injury or
advertising injury that occurs while this policy is in effect.”).

23 Allstate Ins. Co. v. Belezos, 744 F. Supp. 992 (D. Ore. 1990). This case, however, was decided under
peculiar circumstances. The question was whether anti-abortion protests which were undertaken quite deliberately
constituted an event against which there was coverage. The activities of the protesters were not thought to be an
“occurrence,” and the court held that they did not constitate “a continuous exposure to conditions,” either. Id. at

996.
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Insurance policies also usually state where the coverage will exist. Frequently, this is
found in the definition of the term “coverage territory.” Most often the coverage territory is the
entire world. Insurance contracts also contain information as to when the coverage exists, and so
forth. One must be careful in thinking about the time of coverage. It is particularly important to
determine whether the policy requires that the accident happens during the policy period, that the
bodily injury or property damage occur within that time, or both. These questions are part of
what insurance-speak calls "trigger" issues.2*

D Other Terms

Conceptually, any liability insurance contract must also contain information as to who the
insureds are. Some of these will be named insureds, while some of them will be additional but
unnamed insureds.?

The policy must say what the monetary dimensions of the policy are. This will always
include what the limits are, what the deductible is, and frequently there will be information about
the premium. Sometimes this will be the amount of the premium. More often, it will contain the
information as to how the premium is to be calculated and how the insurer is to audit the insured
to determine that the right premium is being charged. When premiums are charged in accordance
with a formula and the policyholder is subject to some sort of premium audit, there are often
mistakes in the calculation of the premium. This can be a fertile field for the diversionary
litigation when some other issue arises.

E. Conditions

Liability insurance policies often contain sections entitled “Conditions.” A provision of a
contract is a condition when, if it is not fulfilled and if there is no excuse for its nonfulfillment,
then the contractual obligations of the other party are void. Most sections of liability policies
entitled “Conditions” contain some provisions which actually are conditions. Unfortunately, they
also contain provisions which are not really conditions at all.

The most important conditions to be found in liability policies are the notice provisions
and the cooperation clause. Liability policies routinely require insureds to give the insurer
prompt notice of each of two events:

(1) An insured must notify his insurer promptly of any sort of an event which may result
in a claim. This notice must be given “as soon as practicable,” and most policies specify

what information should be contained in the notice.

(2) Insureds must notify insurers promptly when they are sued.

24 Stempel, supra note 8 at 863-72.

23 Donald S. Malecki & Jack P. Gibson, THE ADDITIONAL INSURED BOOK (2d ed. 1994).
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In most states, including Texas, late notice does not defeat coverage unless the insurer is
somehow injured by the late notice. If late notice was really a condition--as opposed to a mere
promise—-that would not be true. On the other hand, requiring that the insurer suffer a detriment
as a result of late notice makes a good deal of sense.?6 Since the Texas Department of Insurance
has chosen to regulate late notice, by means of required endorsements, there is no recent
governing case law concerning this issue in Texas. The consequences of late notice to an out-of-
state carrier, whose policy does not carry the endorsement, is unclear.

In addition to the notice conditions in the policy, the insured is required to cooperate with
the insurer “in the investigation, settlement[,] or defense of [any] claim or ‘suit’” for which
recovery is sought. Cooperation clauses generate a fair amount of litigation, though probably not
as much as do the notice provisions.

In determining the rights and duties of the parties of a liability insurance contract, the
lawyer should begin with the insuring agreement. If there is no coverage under the insuring
agreement, the lawyer can stop. If (at least arguably) there is coverage under the insuring
agreement, she should proceed to the exclusions. If one of the exclusions applies, she may

. stop.27  Obviously, both the insuring agreements and the exclusions must be understood in terms
. of the definitions. Consequently, careful attention should be paid to each relevant definition. If

the terms of an insuring agreement are met and if no term of any exclusion is fulfilled, then,
prima facie, there is coverage. Coverage may be voided if notice has been sufficiently tardy or if
the insured has failed to cooperate. Coverage ma)‘f also be defeated if damages are within the
deductible (a/k/a self-insured retention), if the entire amounts of the limits have been paid out on
other injuries, or if the insured has somehow waived coverage. (Waivers by insureds are
extremely rare and insureds are seldom estopped from seeking coverage.)

Sometimes, coverage may be defeated or reduced if there is other insurance. The
“Coverage” provisions of liability policies contain “other insurance” clauses. These clauses are
designed not to void coverage, but to coordinate the coverage of one policy with that of another:
Nowadays, most general liability policies contain “other insurance” clauses which pro-rate the
amounts which have to be paid by various insurers. Sometimes, insurance policies contain
“other insurance” clauses which make one policy excess to another, or defeat coverage entirely.
Such “other insurance” clauses are extremely rare in modemn general liability policies, although
one occasionally sees them in specialized liability policies.

26 In Texas, there is a prescribed endorsement stating that late notice will not excuse the insurer from
performing under the insurance contract, in the absence of some detriment to the insurer. The wording of that
endorsement is odd. By its terms, it pertains only to “bodily injury” and “property damage,” as those terms are
defined in liability policies. This means that it does not apply--at least in theory--fo “personal injury” and
“advertising injury,” as those terms are defined in liability policies.

2 Formal denials of coverage, of course, should explicate all reasons for denial. If a reason for denial is not
mentioned, it may be waived or subject to estoppel. Michael Sean Quinn & L. Kimberly Steele, Insurance Coverage
Opinions, 36 5. TEX. L. REV. 479 (1995).
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When there are other repugnant insurance clauses in primary general liability policies,
and if there are enough claims (or one sufficiently large claim), insureds can probably count on
eventually obtaining all of both coverages. The same is not true for genuine excess policies and
genuine umbrella policies. They contain excess “other insurance” clauses and these are routinely
enforced, in contrast to primary insurance policies. They would probably be treated as pro rata
nother insurance” clauses vis a vis other excess policies, except for policies which are placed
higher up in a column of coverage. Escape clauses are generally ignored, except where it is
manifest that there is good reason for them.

IV. LIABILITY INSURANCE CONTRACTS:
INTERPRETATION AND CONSTRUCTION

The law specifies rules for the interpretation of the prose which is to be found in
insurance contracts. The application of these rules is, for the most part, a matler of law, and 50 it
is to be conducted by judges. There have recently been some important innovations in this area
of the law, and at least one commentator upon insurance law has suggested that rules of
construction are the central part of insurance law. If the reader of a contract is confused or
unclear about the meaning of the contract, that does not mean that the contract is ineradicably
ambiguous.® The law prescribes a series of rules for clearing up initial confusions. The law
declares a contract ineradicably ambiguous only as a last resort.

Following are some of the fundamental rules for interpreting contracts. A business
lawyer representing a corporate insured should keep these rules in mind. Obviously, the business
lawyer is going to be looking for ambiguity, because that is the way to maximize the probability
of coverage for her client. The cagey business lawyer might even wish to ignore the way in
which these rules are subordinated to one another and suggest that the rule on ambiguity trumps
virtually every other rule. There are ethical limitations on how far an advocate may go, but they
are flexible, given American norms on the adversarial nature of advocacy.

A, Rule #1: Study the plain meaning.

If there is a plain meaning, it completely controls the interpretation of ail contracts,
including insurance policies. Plain meaning is not always apparent upon a first reading. Careful,
even intense, study may be required. Many lawyers close the office door and read out-loud. The
cardinal, guiding-star norm of contract interpretation is that contracts should be interpreted in
accordance with the intent of the parties. Intent is presumed to be manifested in clear language,

28 Forbau v. Aetna Life Ins. Co., 876 S.W.2d 132, 134 (Tex. 1994) (“{N]ot every difference in interpretation
of a contract or an insurance policy amounts to an ambiguity. Both the insured and the insurer are likely to take
conflicting views of coverage, but neither conflicting expectations nor disputation [about the meaning of language] is
sufficient to create an ambiguity.” Id. at 134).
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even if that language has to be read several times.2% A contract is never ambiguous if it has a
plain meaning.* If an insurance policy is worded so that it can be given only one reasonable
interpretation, then it will be enforced as written.3! In determining whether the words in an
insurance policy have a plain meaning, Texas courts have given some weight to the fact that
insurance policies are on forms approved by the Department of Insurance. Insurance policies are
not to be construed in such a way as to undermine the public policy of Texas, which prescribes
uniform insurance policies.?? In summary, insurance policies will be interpreted in accordance
with their clear, ordinary, and generally-accepted meaning, unless clear evidence exists that the
terms were meant in a technical or different sense.3® Texas courts are not likely to substitute
technical meanings for ordinary usage in the absence of clear evidence,3* and they will not strain
to find ambiguity 33

The next three rules, Rule #2- Rule #4, focus on how to read the insurance contract:
B. Rule #2: Read the insurance policy as a whole.

All of the various provisions of an insurance contract should be harmonized, if possible.38

29 - State Farm Ins. Co. v. Beaston, 907 5.W.2d 430, 433 (Tex. 1995); Forbau v. Aetna Life Ins. Co., 876
S.W.2d 132, 133 (Tex. 1994); Hardware Dealers Mut. Ins. Co. v. Berglund, 393 SW.2d 309 (Tex. 1965). See
Republic Nat'l Life Ins. Co. v, Spillars, 368 S.W.2d 92 (Tex. 1963).

30 National Sec. Life Ins. Casualty Co. v. Davis, 257 8.W .2d 943 (Tex. 1953). See Republic Natl. Life Ins.
Co. v. Spillars, 368 S.W.2d 92 (Tex. 1963); Western Reserve Life Ins. Co. v. Meadows, 261 S.W.2d 554 (Tex.
1953); Hall v. Mutual Benefit Health & Accident Ass'n., 220 S.W.2d 934, 936 (Tex. Civ. App.-—-Amarillo 1949),
error refd. The rules in this case have been expressly approved by the Supreme Court of Texas. Aetna Life Ins. Co.
v. Reed, 251 S.W.2d 150, 151 (Tex. 1952). See also Amoco Canada Petroleum Co. v. Wild Well Control, Inc., 889
F.2d 585, (5th Cir. 1989) (Special rules of construction, such as the contra-insurer ambiguity norm, “only apply if the
terms of the agreement are ambiguous, that is, if the terms are susceptible to more than one reasonable
interpretation.” Id. at 587.). '

31 State Farm Fire & Casualty Co. v. Reed, 873 5.W.2d 698, 699 (Tex. 1993); National Union Fire Ins. Co.
of Pittsburgh, Pa. v. Hudson Energy Co., Inc., 811 S W.2d 552, 555 (Tex. 1991). See Ranger Ins. Co. v. Mijne, 991
F.2d 249, 243 (5th Cir. 1993),

32 Glen Falls Ins. Co., v. McCown, 236 S.W.2d 108 (Tex. 1951).

3 Security Mut. Casualty Co. v. Johnson, 584 S.W.2d 703 (Tex. 1979). See Southern Life & Health Ins. Co.
v. Simon, 416 SW.2d 793 (Tex. 1967). This concept is repeaied over and over again in Texas cases. See American
Nat'l Ins. Co. v. Ybarra, 690 S.W.2d 661 (Tex. App.--Austin 1985), no writ,

34 Western Reserve Life Ins. Co. v. Meadows, 261 S.W.2d 554 (Tex. 1953) (the term here was "war"),

33 First Nat'l Bank of Midland v. Protective Life Ins. Co., 511 F.2d 731 (1975) (policy constructions should be
fair and reasonable; they should be based on the langunage of the policy; they should not be based on strained,
unnatural, or technical interpretations. Id at 733.).

36 State Farm Ins. Co. v. Beaston, 907 SW.2d 430, 432 (Tex. 1995); Forbau v. Aetna Life Ins. Co., 876
S.W.2d 132, 133 (Tex. 1994); Pan Am. Life Ins. Co. v. Andrews, 340 S.W .24 787 (Tex. 1960); United Am. Ins Co.
v. Selby, 338 S.W.2d 160, 164 (Tex. 1964); National Sec. Life & Casualty Co. v. Davis, 257 5.W.2d 943 (Tex.
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C. Rule #3: Do not read the contract so as to render it absurd, either in part or
in whole.

No contract, and therefore no insurance policy, is to be interpreted in such a way as to
render it absurd.” Every word should be given some meaning, and none should be rendered
meaningless. Obviously, the read-it-as-a-whole norm and the anti-absurdity norm are connected.
Both Rule #1 and Rule #2 try to make sure that nothing is read out of the policy. In this regard,
Rule #4 is similar.

D. Rule #4: Do not read insurance policies so as to render words redundant.

Give every different word a different meaning.3 This rule is somewhat less powerful
than the other rules. First, it is utterly unrealistic. Of course, it is true that insurance policies are
thought about at length and standardized. Nevertheless, the insurance industry is tradition-
bound, so that change is difficult. There simply are redundancies in the contract. Nevertheless,
reliance upon Rule #4 can be effective.

An insurance contract is ambiguous only if a clear and definite meaning cannot be
derived by applying Rule #1 through Rule #4. The domain of the contra-insurer ambiguity norm
(“CIAN”) in Texas is quite broad. It includes terms which have more than one meaning,®
inconsistent terms,?® or any situation in which there is doubt about the meaning of the terms.*!
Moreover, ambiguity may arise because of an inconsistency between the fundamental purpose of
the contract and the language of the contract.#2 (Under some circumstances, it may even be
ambiguous whether an insurance company has issued one policy or two.*3) As stated, not every

1953). This proposition is repeatedly set forth in Texas cases. See Republic Nat'l Life Ins. Co. v. Spillars, 368
$.W.2d 92 (Tex. 1963).

37 Soputhern Farm Bureau Casualty Ins. Co. v. Adams, 570 S.W.2d 567 (Tex. Civ. App.—-Corpus Christi
1978), writ refd n.r.e.

38 Id.

39 Hall v. Great Nat'l Lioyds, 275 S.W.2d 88 (Tex. 1955).

40 McCaleb v. Continental Casualty Co., 116 S.W.2d 679 (Tex. 1938).

41 Barnett v. Aetna Life Ins. Co., 723 S.W.2d 663 (Tex. 1987). See Entzminger v. Provident Life & Accident

Ins. Co., 652 S.W .2d 533 (Tex. App.--Houston {1st Dist.] 1983), no writ, McBroome-Bennett Plumbing, Inc. v. Villa
France, Inc., 515 S.W.2d 32, 38-39 (Tex. Civ. App.--Dallas 1974), writ refd n.r.e. See also St. Paul Mercury Ins.
Co. v. Price, 359 F.2d 74, 76, n.2 (5th Cir. 1966).

42 Universal C.IT. Credit Corp. v. Daniel, 526, 243 S.W.2d 154 (Tex. 1951} (this is a classic case in Texas
jurisprudence; it is not an insurance case, however, it has been cited by insurance cases many times).

43 Balderama v. Western Casualty Life Ins. Co., 825 S.W.2d 432 (Tex. 1991).
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disagreement about meaning implies the existence of ambiguity. In order for there to be
ambiguity, there must be two or more reasonable constructions--two or more reasonable
interpretations.** Courts should not strain to find ambiguities.*>

To render the language of an insurance policy unambiguous, one should use the following
principles, in the order in which they are set out. They are subordinate to Rules #1 through #4.
Consequently, I begin by designating the first rule for disambiguation, Rule #5.

E. Rule #5: Obtain and apply all relevant extrinsic evidence.*

The usual kinds of extrinsic evidence available in insurance disputes include negotiating
history, the insured’s risk management file, the insurer’s underwriting file, drafting history,
testimony to state regulators, course of dealing information, and industry custom information.

At this point, we arrive at a rule of last resort:
F. Rule #6: When all else fails, apply the contra-insurer ambiguity norm.47

An ambiguity exists when a policyholder suggests an interpretation of the contract which
is minimally reasonable and at variance with the insurer’s interpretation. Thus,’if the insured’s
interpretation is minimally reasonable, that interpretation is to be adopted, even if the insurer’s
interpretation is the more reasonable. When the insured suggests an interpretation which is not
itself unreasonable, then that interpretation is to bé adopted.#8 One Texas court suggested that
where there was a “reasonable doubt as to the proper construction of the contract[,] CIAN should
apply.”¥® (Surely the court is not invoking the state’s burden of proof in criminal cases.)
Sometimes, courts say that an ambiguous insurance policy should be construed in favor of the
insured, or most favorably to the insured.’® Occasionally, courts say that an ambiguous

4“4 Ranger Ins. Co. v. Bowie, 574 S.W 2d 540 (Tex. 1979)

45 Fidelity & Deposit Co. of Marlyand v. Conner, 973 F.2d 1236 (5th Cir. 1993).

46 United Founders Life Ins. Co. v. Carey, 363 S.W.2d 236, 241-43 (Tex. 1962).

47 State Farm Ins. Co. v. Beaston, 907 S.W.2d 430 (Tex. 1995).

48 Glover v. Nat'l Ins. Underwriters, 545 S.W.2d 755, 761 (Tex. 1977) (emphasis added & citations omitted).

This case has been cited repeatedly in both state and federal courts. See Dow Chemical Co. v. Royal Indem. Co.,
635 F.2d 379, 386 (5th Cir. 1981). When not citing Glover, the Fifth Circuit clearly relied on it indirectly. Amoco
Canada Petroleum Co. v. Wild Well Control, Inc., 889 F.2d 585, 587 (5th Cir. 1989). The language of Glover is, of
course, itself ambiguous. The first sentence of the quotation implies that CIAN expressed therein applies only to
exclusions. This is not the case, as the remainder of the quoted text makes clear.

49 Trahan v. Southland Life Ins. Co., 289 SW.2d 753 (Tex. 1956) (emphasis added).

50 State Farm Fire & Casualty Co. v. Reed, 873 S.W.2d 698, 699 (Tex. 1993).
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insurance policy is to be construed in favor of coverage.S!  Other times courts say it will be
construed against the insurer/draftsman.52  There is Texas Supreme Court authority for the
proposition that printed forms are to be construed "most strongly” against the insurer.3
Sometimes, cases say that CIAN is to be applied most strongly in the case of exclusions.>* It is
difficult to know how CIAN could be applied more strongly to exclusions than to other sections
of the policy. CIAN is subordinate to Rules #1 through #4.55

Perhaps an intermediate level court said it best when it described CIAN as a "well-settled
principle of insurance law," but went on 10 state that "under this maxim of strict construction, the
judicial thumb will be placed on the scales in order to make them tip in favor of the insured only
when use of the other so-called aids to construction leave the scales so nearly in equilibrium that
the policy may reasonably be given one of several constructions."6

51 Gonzalez v. Mission American Ins. Co., 795 S.W.2d 734 (Tex. 1990) (“Where an insurance policy’s
provisions are ambiguous or inconsistent, and [it] is subject to two or more reasonable interpretations, then that
construction which offers coverage will be the one adopted.” Id. at 737.). Blaylock v. American Guarantee Bank
Liab. Ins. Co., 632 S.W.2d 719, 721 (Tex. 1982). See Vanguard Ins. Co. v. McWilliams, 680 S.W.2d 50, 52 (Tex.
App.—Austin 1984), writ ref'd n.r.e. Other courts say that an ambiguous insurance policy is to be interpreted in favor
of the insured. Republic Nat'l Life Ins. Co. v. Spillars, 368 S.W.2d 92, 94 (Tex. 1963); Providence Washington Ins.
Co. v. Proffitt, 239 S.W.2d 379, 381 (Tex. 1951). See National Sec. Life & Casualty Co. v. Davis, 257 S.W.2d 943,
944 (Tex. 1953). See also Brown v. Palatine Ins. Co., 35 S.W. 1060, 1061 (Tex. 1896). Still other courts say that it
is to be construed against the insurer. United Founders Life Ins. Co. v. Carey, 363 S.W.2d 236, 241 (Tex. 1962).
See Hall v. Great Nat'l Lloyds, 275 S.W.2d 88, 89 (Tex. 1955).

52 Gonzalez v. Mission American Ins. Co., 795 S.W.2d 734 (Tex. 1990} (“It is well-established law that where
an ambiguity exists in a contract, the contract language will be construed strictly against the party who drafted it
since the drafter is responsible for the language used.” Id. at 737. Obviously, the Gonzalez court intends that this
rule shall apply to insurance policies.).

53 Insurance Co. of N. Am. v. Cash, 475 S.W.2d 912, 915 (Tex. 1971).

54 National Union Fire Ins. Co. of Pittsburgh, Pa. v. Hudson Energy Co., 811 S.W.2d 552 (Tex. 1991). (“I)f
a contract of insurance is susceptible of more than one reasonable interpretation, we must resolve the uncertainty by
adopting a construction that most favors the insured. The court must adopt the construction of an exclusionary
clause urged by the insured as long as that construction is not unreasonable, even if the construction urged by the
insurer appears to be more reasonable or a more accurate reflection of the parties’ intent. In particular, exceptions or
limitations on liability are strictly construed against the insurer and in favor of the insured.”) Id. at 555; Insurance
Co. of N. Am. v. Cash, 475 S W .2d 912, 915 (Tex. 1971). This is also the express holding in Glover, 545 SW.2d at
761. See Nat'l Union Fir Ins. Co. af Pittsburgh, Pa. v. Kasler Corp., 906 F.2d 196 (5th Cir. 1990).

55 United Ins. Co. v. Selby, 338 S.W.2d 160 (Tex. 1960). "We recognize the general rule that contracts of
insurance are to be strictly construed in favor of the insured, but this does not affect the further general rule that
contracts of insurance are to be construed as other contracts, and that all parts of the contract are to be taken
together, and such meaning shall be given to them as will carry out and effectuate to the fullest extent the intention of
the parties." Id. at 164. See Royal Indem. Co. v. Marshall, 388 S.W.2d 176 (Tex. 1965). See also State Farm Mut.
Auto. Ins. Co. v. Pan Am. Ins. Co., 437 S.W.2d 542 (Tex. 1969). Glen Falls Ins. Co. v. McCowan, 236 S.W.2d 108
(Tex. 1951). For a contemporary formulation of this view, see State Farm Ins. Co. v. Beaston, 907 S.W.2d 430
(Tex. 1995). See also Nat'l Union Fir Ins. Co. of Pittsburgh, Pa. v. Kasler Corp., 906 F.2d 196, 198 {5th Cir.

1990).

56 Mang v. Travelers Ins. Co., 412 S.W.2d 672, 674 (Tex. Civ. App.--San Antonio 1967), writ refd n.r.e.
Mang relies on both Warren and Selby.
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V. CONSTRUING INSURANCE CONTRACTS: AMBIGUITY AND ADHESION

The rule that ambiguities are always construed against the drafter of a contract applies in
all areas of contract law. The rule is especially strong in insurance law for several reasons. First,
insurance contracts are mainly sold on printed forms. Even complex insurance agreements
frequently involve the use of printed amendatory endorsements which add and delete coverages.
Second, the use of printed forms and the relatively inflexible use of key terms--such as
“occurrence,” “bodily injury,” “property damage,” “exposure to conditions,”--make insurance
contracts appear to be contracts of adhesion. Contracts of adhesion are interpreted against the
drafter with a special force.

L3 19

There are millions of insurance contracts formed every year. Most of them involve
individuals or small businesses. In such contexts, it is unlikely that either the insured or the
insurer will have anything in the nature of a negotiation file, risk management file, or an
underwriting file. Not even the insurance agent is likely to have more than cursory notes. In
such situations, CIAN comes to the fore very quickly, because extrinsic evidence is very quickly
recognized to be irrelevant. Nevertheless, at least in theory, a sophisticated insured, which

participated actively in creating the insurance contract should not be entitled to CIAN. Although
‘this proposition has been recognized in a number of states,” it has never been clearly and

unequivocally embraced by a Texas court. Nevertheless, one has the feeling that some Texas
decisions are implicitly animated by a sophisticated insurance purchaser exception to the contra-

insurer ambiguity norm. i

Naturally, the business lawyer representing a corporate insured will wish to downplay the
extent to which any insurance contract was actually negotiated. She will wish to emphasize the
extent to which the insurance policy resembles a contract of adhesion. And she will wish to de-
emphasize the extent of the policyholder's sophistication. This can be tricky. If the policyholder
is represented by one of the large, sophisticated insurance brokerage houses, the policyholder
likely will have received extensive insurance advise. If the insured has an in-house risk manager,
the chances are that the insured knows a fair amount about insurance. The wise business lawyer
must be careful not to trample upon the sensibilities of the corporate risk manager.

VL.  IMPORTANT RECENT CASES ON THE CONTRA-INSURER AMBIGUITY RULE

A pair of recent cases make two things clear: (1) CIAN is a rule of construction only
applied where there is a true ambiguity, and (2) when an ambiguity exists in an insurance policy,
parole evidence is permissible as evidence of the parties’ intent.

57 See Stempel, supra note 8.
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In State Farm Life Ins. Co. v. Beaston,’ the Court makes it crystal-clear that CIAN is a
rule of last resort, to be applied only after Rules # through #4 are applied. Here is what the court
said:

The interpretation of insurance contracts is governed by the same rules of
construction applicable to other contracts. When construing a contract, courts
strive to give effect to the written expression of the parties’ intent. To do so, they
must read all parts of a contract together. Indeed, courts must be particularly wary
of isolating from its surroundings or considering apart from other provisions a
single phrase, sentence, or section of a contract. Only if an insurance policy
remains ambiguous, despite these canons of interpretation, should courts
construe the language against the insurer in a manner that favors coverage.”>

The analysis in Beaston was elaborated upon in National Union Fire Ins. Co. of Pittsburgh, Pa.
v. CBI Industries, Inc.® The principal issue in CBI Industries was whether a version of the so-
called “absolute pollution exclusion” is ambiguous. In order to understand the significance of the
decision in CBI Industries it is necessary to have some background.

There are hundreds and hundreds of pollution insurance cases in courts all over the
country. They involve the so-called “limited pollution exclusion” and the so-called “absolute
pollution exclusion.” For the most part, insurance companies are winning the absolute pollution
exclusion cases. Much of the argument over the meaning of the pollution exclusions hinges on
what insurance companies have said in various contexts: to state regulators when trying to get
the exclusion adopted; to policyholders in advertising; to the public in speeches, editorials,
articles, and the like; and to themselves in their claims manuals, internal communications,
underwriting-to-claims memoranda, and so forth. There are huge discovery controversies over
obtaining these materials, and there are huge evidentiary controversies about when it is
admissible and concerning the identity of those of whose behavior it is probative.

CBI Industries reviews Rules #1 through #4, and then focuses on the relationship between
ambiguity and the use of extrinsic evidence. (Significantly, CBI Industries repeatedly relies on
Universal C.I.T. Credit Corp. v. Daniel$! which is the best case for prioritizing rules of
interpretation, ambiguity, extrinsic evidence, and CIAN.) Extrinsic evidence is not admissible
for the purpose of creating an ambiguity. Extrinsic evidence is admissible only if the language of
the insurance contract is subject to two or more reasonable interpretations, when examined by the

58 907 S.W.2d 430 (Tex. 1995).
59 Id. at 433 (citations omitted and emphasis added).
60 907 S.W.2d 517 (Tex. 1995).
61 243 S.W.2d 154 (Tex. 1951).
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court as a whole in the light of the circumstances present when the contract was made.52 Courts
may determine the intentions of the contracting party by reference to facts off the face of the
contract only when the court has first determined that the contract is ambiguous.

CBI Industries draws the usual distinction between patent and latent ambiguity. Patent
ambiguity is evident from the face of the contract. Latent ambiguities are hidden at first and then
emerge:

A latent ambiguity arises when a contract which is unambiguous on its face is
applied to the subject matter with which it deals and an ambiguity appears by
reason of some collateral matter. If a latent ambiguity arises from this application,
parole evidence is permitted for the purpose of ascertaining the true intention of
the parties as expressed in the agreement.53

“The [latent] ambiguity must become evident when the contract is read in context of the
surrounding circumstances, not after parole evidence of intent is admitted to create an
ambiguity.”$* The court of appeals had reversed a trial court’s summary judgment in favor of the
insurer because the insured had been granted insufficient opportunities to discover extrinsic
evidence which might have born upon the intentions of the parties. The Supreme Court implies
that a-court should not grant discovery regarding the intentions of the parties, uniess it makes a
justifiable finding of latent ambiguity. The Supreme Court held that no court could find a latent
ambiguity in the absolute pollution exclusions under consideration. For this reason the Court
held ‘that the reversal of the summary judgment as the result of insufficient discovery was
eITOneous.

The Supreme Court makes it clear that extrinsic evidence may be used “to give the words
of a contract a meaning consistent with that to which they are reasonably susceptible, i.e., to
‘interpret’ contract terms.”65 The idea is that extrinsic evidence can be used to place the contract
in a (business) context, but cannot be used to alter, vary, or contradict the language of the written
agreement in the absence of an express and correct finding of ambiguity. The Supreme Court
went out of its way to say that Texas insurance decisions should be congruent with decisions in
other states, if at all possible: “Courts usually strive for uniformity in construing insurance

62 The court is not restricted to the face of the contract in determining whether there is an ambiguity. It may
receive evidence “of the circumstances present when the contract was” informed. If it is not extrinsic evidence, what
kind of evidence is it? If the court is not using extrinsic evidence to explore whether an ambiguity might be present,
what’s going on?

63 CBI Indus., 907 S.W.2d at 520.
64 Id. at 521. These are ordinary enough principles when it comes to ordinary contracts. Many in the

policyholder bar, however, regard them as startling,

65 Id. at 521.
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provisions, especially where, as here, the contract provisions at issue are identical across the
jurisdictions.” The Court goes on to say that courts in other jurisdictions uniformly find the
absolute pollution exclusion unambiguous, and the Supreme Court takes this to be a good reason
why it should do so as well.

As stated, one important rule clear from the face of CBI Industries is that where the
language of an insurance contract is clear and susceptible of only one possible interpretation, i.e.,
where there is not latent or patent ambiguity in the policy, there are no fact issues which merit
discovery, and so the contract should be construed authoritatively by way of summary judgment,
and fact discovery should not be permitted. This is not to say, of course, that there should be no
fact discovery about the context in which the contract was formed. '

In summary, Beaston stands for the proposition that CIAN does not apply until after there
has been a finding of ambiguity. CBT Industries stands for the proposition that once and only
once an ambiguity has been found may parole evidence be used to disambiguate the contract by
turning to the actual intentions of the parties as evidenced by the parole evidence. Of course,
CBI Industries also stands for the proposition that parole evidence may not be used to create an
ambiguity. When these two cases are taken together, it becomes clear that CIAN is subordinate
not only to Rules #1 through #4, but also to extrinsic evidence.

CBI Industries is not good news for policyholders. Business lawyers advising corporate
policyholders, therefore, must be looking for ways to circurnvent the impact of CBI Industries.
The business lawyer can be extremely helpful to her client at precisely this point. If an insurer
becomes convinced early in the adjustment transaction that the insured can create a plausible case
that an ambiguity exists, then the insurer is more likely to adjust the loss in a way that is
favorable to the insured. The thoughtful business lawyer can be very helpful in convincing the
insurer that there is some ambiguity. This observation carries much less force when a pollution
exclusion is in operation.

VI. COMMERCIAL GENERAL LIABILITY POLICY: SOME PROMINENT FEATURES

Business lawyers and beginning insurance lawyers are probably confronted with the
commercial general liability policy more frequently than any other insurance contract. Almost
every business has one and the coverage is quite broad. It is impossible, of course, to cover all of
the features of this complex insurance agreement, but here are some of its important features.

A, Coverage A

This discussion is divided into two main parts. The first subpart focuses upon the
insuring agreement. The second concerns itself with significant exclusions. Along the way,
there is some discussion of who qualifies as an insured, and several important definitions are also
discussed.

66 Id. at 522.
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L The Insuring Agreement

The insuring agreement of Coverage A states that the insurer will pay those sums that the
insured becomes legally obligated to pay as damages because of “bodily injury” or “property
damage” to which this insurance applies. According to the insuring agreement, the “insurance
applies to ‘bodily injury’ and ‘property damage’” only if “bodily injury” or “property damage” is
caused by an “occurrence” that takes place in the “coverage territory”; and only if the “bodily
injury” or “property damage” occurs during the policy period. Notice that the occurrence (i.e.,
accident) need not occur during the policy period. What must occur during the insured interval is
some bodily injury or some property damage.

What constitutes a “bodily injury” is a heavily litigated issue. In general, two problems
arise. The first one concerns the relationship between bodily injury and mental anguish.
Everyone agrees that if mental anguish is caused by a bodily injury, then there is coverage for it
under the policy--it occurs and creates a right to damages as a result of (because of) bodily injury.

There is a substantial amount of litigation as to whether mental anguish, occurring just by
itseif, constitutes “bodily injury.” There is a split of authority on this issue around the country.
Although, some courts permit pure mental anguish to qualify as bodily injury under at least some
circumstances, the majority rule is that pure mental anguish is not bodily injury.6? (The majority
rule, is that bodily injury requires physical injury to-the tangible body, that “bodily sickness” and
“bodily disease” mean pretty much the same thing, and they refer to disease entities which are
treated by physical medicine.) On this rule, purely psychiatric or psychological problems do not
qualify as bodily sickness or bodily disease. Texas courts would almost certainly adopt this
view. They have distinguished injuries to the body from mental anguish for more than 100 years.
The Texas Supreme Court recently distinguished between injuries to the body and mental
anguish.68 There is an unbroken line of tort cases going back to the late 1800s in which the
Supreme Court of Texas has distinguished between bodily injury and mental anguish.%

67 Cases are collected in Bradford Marsh & Laura V. Semonche, Emotional Distress as Bedily Injury Under a
Comprehensive General Liability Policy. This essay is to be found in Peter J. Neeson, ed., REFERENCE HANDBOOK
ON THE COMPREHENSIVE GENERAL LIABLITY POLICY: COVERAGE PROVISIONS, EXCLUSIONS, AND OTHER
LITIGATION ISSUES (1995). This book is extremely helpful. It is published by the Tort and Insurance Practice
Section of the American Bar Association. (The issue of the meaning of "bodily injury” has come up in other
contexts. Oddly enough, the Supreme Court of the United States has written on the issue, whilst interpreting Article
17 of the Warsaw Convention, which regulates some dimensions of liability in the airline industry. Eastern Airlines,
Inc. v. Floyd, 499 1.S. 530 (1991).)

68 Boyles v. Kerr, 855 $.W.2d 593 (Tex. 1993), is a splendid recent example of this tradition.

69 C.0. Sorelle v. Western Union Telegraph Co., 55 Tex. 308 (1881), overruled by Gulf, Sea.., & Sante Fe Ry
Co. v. Levy, 59 Tex. 563, 569 (1883); Stewart v. Western Union Telegraph Co., 18 S.W. 351 (Tex. 1885); Texas
Mexican Ry Co. v. Douglas, 7 SW. 77 (Tex. 1888); Hill v. Kimball, 13 S.W. 59 (Tex. 1890); Gulf, Sea., & S. Ry.
Co. v. Hayter, 54 S.W. 944 (Tex. 1900); Renfro Drug Co. v. Lawson 160 8.W.2d. 246 (Tex. 1942); Houston Elec.
Co. v. Dorsett, 194 S.W .2d 546, 548 (Tex. 1946); Fisher v. Coastal Transport Co., 230 S.W.2d 522 (Tex. 1950);
Harned v. E-Z Finance Co., 254 §.W.2d 81 (Tex. 1953); Duty v. General Finance Co., 273 S.W.2d 64 (Tex. 1954);
Pirtman v. Baladez, 312 SW.2d 210 (Tex. 1958);Bailey v. American General Ins. Co., 279 S.W.2d 315 (Tex.
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According to one recent Texas case, Trinity Universal v. Cowan, there is coverage under
Coverage A for emotional injuries resulting from accidents, when the mental anguish is
accompanied by physical manifestations.” According to Cowan, when emotional injuries are
pleaded, the plaintiff is permitted to introduce evidence upon the issue of physical manifestation.
As a consequence, this case holds that insurers have a duty to defend any case in which there 1s
an allegation of mental anguish caused by an accident. In the words of the decision, “an
allegation of mental anguish implicitly raises a claim for the resulting physical manifestations.”’!
This rule should be a plaintiff’s joy and an insurer’s anguish. Under Cowan plaintiffs should
simply try to prove that mental anguish is accompanied by some typical, physical state.--knots in
the stomach, headaches, muscular tension, and so forth. The insured should then argue that each
of these physical states constitutes bodily injury. Headaches are almost always counted as bodily
injury, as is even semi-severe muscle cramping. The status of knots in the stomach, mild
muscular tension, some tingling here and there, or a little fatigue is unclear. Insurers are given
the difficult task of arguing that physical states, while perhaps manifesting the mental anguish, do
not constitute “bodily injury” or symptoms. Obviously, under Cowan, insurers have the short

end of the stick.

The other definition which is problematic is the definition of “occurrence.” There is
coverage for injuries to the bodies of persons and damage to property only if those are caused by
an “occurrence.” If we disregard the exposure to harmful conditions portion of the definition of
“pccurrence,” then there is an “occurrence,” when there is an “accident.” As everyone
remembers from high school mathematics and freshman logic, in contexts like this one, definiens
may be substituted for a definiendum. Thus, substituting “an accident” for “occurrence,” there is
coverage for a bodily injury only if the injury is caused by an “an accident.” Obviously, the
double appearance of the article “an” renders this sentence nonsense. Thus, the absolutely strict

1955); Pan Am. Life Ins. Co. v. Andrews 340 5.W.2d 787 (Tex. 1960); Kaufman v. Miller, 414 SW. 2d 164 (Tex.
1967); Fisher v. Carrosel Motor Hotel, Inc., 424 SW.2d 627 (Tex. 1967); Billings v. Atkinson, 489 S.W.2d 858
(Tex. 1973); Whittlesey v. Miller, 572 S.W .2d 665 (Tex. 1978); Hood v. Tex. Indem. Ins. Co., 580 §.W.2d 334 (Tex.
1979); Brown v. Am. Transfer & Storage Co., 601 3. W.2d 931 (Tex. 1980), cert. denied; 449 U.S. 1015 (1980);
Duncan v. Luke Johnson Ford, Inc., 603 S.W.2d 777 (Tex. 1980), Farmers & Merchant State Bank of Crum v.
Ferguson, 617 S.W.2d 918 (Tex. 1981); Sanchez v. Schindler, 651 5.W.2d 249 (Tex. 1983); Cavaner v. Quality
Controlled Parking Inc., 696 S.W.2d 549 (Tex. 1985); Luna v. Northstar Dodge Sales, Inc., 667 §.W.2d 115 (Tex.
1984); Leyendecker & Assoc., Inc. v. Wechter, 683 S.W.2d 369 (Tex. 1984); Moor v. Liliebo, 722 S.W.2d 683 (Tex.
1986); St. Elizabeth Hospital v. Girard, 730 S.W.2d 649 (Tex. 1987); Birchfield v. Texarkana Memorial Hospital,
747 S.W.2d 361 (Tex. 1987); McGovern v. Williams, 741 8.W.24 373 (Tex. 1987); Frieman City of Pasadena, 744
S.W.2d 923 (Tex. 1988); Cosgrow v. Grimes, 774 S.W.2d 662 (Tex. 1989); Reagan v. Vaughn, 804 S.W.2d 463
(Tex. 1990); Federal Land Bang v. Sloane, 825 S.W.2d 439 (Tex. 1991Y; Boyles v. Kerr, 855 S.W.2d 593 (Tex.
1993); Twyman v. Twyman, 855 S.W.2d 619 (Tex. 1993); Warnick Co. v. Cases, 856 S W.2d 732 (Tex. 1993);
Transportation Ins. Co. v. Mooriel, 879 S.W.2d 10 (Tex. 1994).

70 Trinity Universal Ins. Co. v. Cowan, 906 S.W.2d 124 (Tex.App.--Austin 1995), writ granted.

71 Id. at 131.
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rule on substitutions must be disregarded, and one of the occurrences of the word “an” must be
stricken.72

There is a substantial amount of controversy about the meaning of the term “accident.”
For example, can the unintended consequences of an entirely intentional act constitute an
accident? Some courts say “no,” unequivocally.” There is Texas Supreme Court authority on
both sides of this issue. In one case, the court held that if someone is digging dirt and negligently
fails to realize that he lacks permission, no accident can be involved in the physical injury caused
to the property.” Another case held, however, that if an insured sprays nasty substances
deliberately, and thereby injures people and property, then an accident has occurred.”

Omne recent intermediate-level Texas case has held that the unintentional consequences of
an entirely intentional act can constitute an accident. The case is again Trinity Universal Ins. Co.
v. Cowan,’ and this case has caused something of a stir. Here are the words of the decision:
“We hoild that an occurrence takes place where the resulting injury or damage was unexpected or
unintended, regardless of whether the policyholder’s acts were intentional.” In other words, a
completely intentional act which causes bodily injury unexpectedly constitutes an accident. This
case has become somewhat of a cause celebre in Texas. Many amicus briefs have been filed on
both sides of the issue, and oral argument was well attended.”?

Another heavily litigated issue concerning the interpretation of liability insurance policies
in recent years has been this: when does a bodily injury occur for coverage purposes? This is
sometimes called the “trigger” issue. This issue has been most heavily litigated in cases
involving the insurance dimensions of toxic torts. Some courts have held that bodily injury
occurs upon exposure to the injurious substance. This rule works reasonably well in asbestos
- cases, where the particles actually become tiny splinters in a person’s lungs. It is not clear that
the “exposure theory” works very well for specifying the time of a bodily injury caused by other

[ The word “occurrence” in this sentence is used in its ordinary sense, and not in its defined-for-the-purpose-
of-insurance-policies meaning. For a discussion of the relationship between the terms "occurrence” and "accident,"
which is to some degree a variance of the view expressed in the text, see High Country Associates v. New Hampshire
Ins. Co., 648 A.2d 474 (N.H. 1994).

7 Yegge v. Integrity Mut. Ins. Co., 534 N.W.2d 100 (Iowa 1995) (alternative holding); Carney v. Village of
Darign, 60 F.3d 1273 (7th Cir. 1995) (a police officer’s alleged attempt to coerce sexual acts from women in
exchange for avoiding traffic citations was not an occurrence};, Commerce and Industry Ins. Co. v. Valero Terrestrial
Corp., 86 E.3d 1149 (4th Cir. 1996).

74 Argonaut Southwest Ins. Co. v. Maupin, 500 §.W.2d 633 (Tex. 1973).
75 Massachusettes Bonding & Ins. Co. v. Orkin Exterminating Co., 416 S.W.2d 396 (Tex. 1967).

76 906 S.W.2d 124 (Tex.App.—-Austin 1995), writ granted. See Potomic Ins. Co of Ill. v Peppers 890 F.
Supp. 634 (5.D. Tex. 1995) (alleged Conversion, Fraud, and Intentional Infliction of Emotional Distress Claims did
not constitute an "occurrence” by the policy).

7 Tung Yin, Nailing Jello 1o a Wall: A Uniform Approach for Adjudicaring Insurance Coverage Disputes in
Product Liability Cases with Delayed Manifestation Injuries and Damages, 83 Cal. L. Rev. 1243 (1995).
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kinds of substances. Some courts have rejected the “exposure theory” of bodily injury and have
adopted the “manifestation theory” instead. This theory seems problematic. It was quite
traditional before toxic torts became heavily litigated, but it seems perfectly clear that one could
sustain a bodily injury without there being any manifestation.

Still other courts have applied the “continuous trigger theory,” according to which bodily
injury occurs whenever there is exposure, whenever there is manifestation, and whenever the
substance is lodged in the body after exposure but before manifestation. This is sometimes
called the “triple trigger theory.” It suffers from all the problems that both the “exposure theory”
and “manifestation theory” suffer from. In addition, the “continuous theory” looks very much
like judicial activism on behalf of coverage maximization. The correct theory is probably the
“injury-in-fact theory.” According to this view, a person sustains bodily injury when he is
injured, and it is an issue of fact when injury occurred. Courts have probably shied away from
the injury-in-fact view, because it creates trouble for them in trying cases.

Although the issue has not been litigated in Texas, one wonders whether the compulsive
acts of an insane person might not be an accident. It seems obvious that the acts of a crazed
person are more like accidents than they are like deliberate conduct. Some law has developed on
this point.”8 This case can be made easily for psychotics. One wonders if it could not also be
made for compulsives. As an aside, treating the acts of the insane as accidents will create a
problem for the duty to defend. As stated, in virtually every jurisdiction, the duty to defend is
determined from the face of the complaint, if the pleadings are factually detailed. In other words,
insurers are not permitted to produce evidence contradicting clear factual assertions in a
complaint, at least for the purpose of determining the duty to defend. If ostensibly deliberate
conduct is alleged to be acts of an insane person, then the duty to defend can be triggered. Any
plaintiff that believes that he has an interest in triggering a duty to defend will be tempied to
manipulate the situation by pleading that the defendant was insane. On the other hand, in many
sexual misconduct cases the defendant may really be insane, or something like it. (Sexual
addiction is an idea much en vogue just now, but perhaps it has validity. Then again, perhaps
not.”)

There are many issues surrounding the term "occurrence,” far too many to be discussed
here. One last important issue, however, is this: How do you count the number of occurrences?
This is important because liability insurance policies frequently have not only aggregate limits,
but “per-occurrence limits." Obviously, where there are such limits, the insurance company will
have an interest in seeing as few occurrences as possible, whereas the insured will have an
interest in seeing as many occurrences as possible.®

8 See Catherine A. Salton, Note: Menial Incapacity and Liability Insurance Exclusionary Clauses, 78 CAL.
1.. REV. 1028 (1990).

L See Francis F. Seeburger, Addiction and Responsibility: An Inquiry Into the Addictive Mind 54 (1993) (a
philoshophical discussion of addiction).

80 Preferred Risk of Mut. Ins. Co. v. Watson, 937 8.W .2d 148 (Tex. App.--Fort Worth 1997), no writ.
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2. Some Exclusions

Standard commercial general liability (“CGL”) policies contain quite a large number of
exclusions. Some of them are only rarely encountered. The war risk exclusion, for example,
seldom comes up, although some insurers recently wondered whether it might not apply to the
bombing of the Oklahoma City federal court house.!

Some exclusions coordinate liability coverage with property coverage. Thus, liability
insurance does not cover damages personally inflicted by a property owner upon her own
property, whether actually owned, rented, or just occupied.?” Someone is supposed to get
property insurance for such losses. The property owner may be the one to get it. Alternatively,
the property landlord or another party may be the one to secure property insurance.

Other exclusions function to coordinate general liability coverage with special liability
coverages. For example, the booze risk exclusion applies only to insureds who are in the
business of “manufacturing, distributing, selling, serving, or furnishing alcoholic beverages.”
Those who are in-the business of purveying alcohol get special liability policies. On the other
hand, if the holder of a CGL policy has an office party and distributes liquor, there may be
coverage if a drinking person subsequently injures a third person. Interestingly, convenience
stores which sell alcohol fall within the exclusion 83

.. A different exclusion pertains to risks arising out of the “ownership, maintenance, use, or
entrustment to others” of aircraft, autos (as that term is defined in the policy), and watercraft.
This exclusion is explicitly designed to include risks arising out of loading or unloading. There
has been a lot of litigation concerning loading and unloading over the years. There has also been
a fair amount of litigation over what constitutes the use of an excluded vehicle. In one recent
case, the driver of a truck shot someone else who was driving another vehicle. The issue was

81 There are also many specialty exclusions which are only rarely encountered. The CGL policies issued to
municipalities frequently exclude the actions of administrative boards arising out of zoning matters. Village of
Waterford v Reliance Ins. Co., 640 N.Y.S. 2d 671 (1996) (E & O Policy). Often, discrimination is excluded,
although for reasons which we'll see presently discrimination is seldom an "occurrence.” New England Mut. Life Ins.
Co. v. Liberty Mut. Ins. Co. 667 NE.2d 295 (Mass. App. 1996). CGL policies issued to municipalities frequently
exciude law enforcement activities. Edwards v. Daugherty, 670 So. 2d 220 (La. App. 1996). One of the more
interesting exclusions in a policy issued to a municipality ruled out coverage for bodily injury arising out of the
ownership, maintenance or use of a beach. The Village of Silvan Beach, N.Y. v. Travelers Indem. Co., 55 F.3d 114
(2d Cir. 1995). The issue in Village of Siivan Beack was whether the drowning of a child as much as 200 yards off-
shore constituted the use of a beach. Municipality alleged that the accident happened in the water not on the beach.
The court ruled that the policy was unambiguous and that the injury resulted from the use of the beach. After all,
implied the court, one couldn't get to the water except by the beach. Of course, this observation is actually false, but
there is no indication that the child got into the water without using the beach.

82 Weiner v. N. Am. Specialty Ins. Co., 78 F.3d 752 (Ist Cir. 1996).

8 Woodall v. Alfa Mut. Ins. Co., 658 So. 2d 369 (Ala. 1995). See Frost v. David, 673 So. 2d 340 (La. App.
1996).
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whether the activity was sufficiently connected to the use of an auto to be excluded from a CGL
policy.8* The Supreme Court of Texas held that it was. There is a similar exclusion for risks
pertaining to the transportation and use of mobile equipment (as that term is defined in the
policy). All of these activities are covered by special liability policies for which special
premiums must be paid. One could, in effect, create a special liability policy by deleting one of
the coordinated exclusions by means of an endorsement.

Another exclusion coordinates the general liability policy with worker’s compensation
insurance, disability insurance, and unemployment compensation insurance. This exclusion is
generally paired with an exclusion removing injuries inflicied on an employee of the insured
while acting within the scope of his employment for the insured. The same exclusion removes
from coverage risks to the family of an employee of the insured, while the employee is within the
scope of his employment.

Still another group of exclusions is designed to remove business risks from the purview
of liability coverage.® If the product an insured sells inflicts damage upon itself, or simply
decays somehow, there is no coverage under the general liability policy. A product which inflicts
property damage upon itself, or merely deteriorates, is a defective product. Liability insurance is
not a form of product warranty. It is not.part of the function of liability insurance to provide
warranty insurance, although there is a special market for such insurance.® Liability insurance
is not benefit-of-the-bargain insurance.8” Similarly, if the result of an insured’s operations
sustains property damage, and if the cause of the property damage is included within the
“products/completed operations hazard,” then there is no coverage. This is a very clumsily
formulated exclusion. Basically, it means that if the insured buiids, restores, renovates, or repairs
something, and if that something sustains property damage from a source internal to the thing
after the work is completed, then coverage is excluded. The reasoning behind this exclusion is
the same as the reason why coverage is excluded for product defects. Liability insurance is not
warranty insurance.88 This exclusion also applies to products and to results from operations--

84 Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Merchants Fast Motor Lines, Inc. 40 TEX. S. CT. J. 355
(Feb 22, 1997).

85 See Continental Graphics Services v. Hanover LA, Inc., 675 So. 2d 1195 (La. App. 1996).

86 General Manufacturing v. CNA Lloyd’s of Texas, 806 S.W.2d. 297 (Tex. App.--Dallas 1991), writ denied,
Dorchester Dev. Corp. v. Safeco Ins. Co., 737 5.W.2d 380 (Tex. App.--Dallas 1987), no writ. See Taylor v.
Travelers Ins. Co., 40 E.3d 79 (5th Cir. 1994). Some manufacturers buy insurance to pay for warranty work which
has to be performed. Some manufacturers sell first-party insurance policies to purchasers which will cover repairs
after the warranty runs out. Such insurance policies are methods of extending manufacturers’ warranties. At the
same time, since they are called insurance policies, they are probably interpreted in accordance with the rules of
construction governing insurance policies, rather than the rules governing the construction of ordinary contracts.
Since these instruments are principally used in consumer sales, the rules are probably the same, in the end.

87 TGA Dev., Inc., v. Northern Ins. Co. of N.Y., 62 F.3d 1089 (8th Cir. 1995),

88 For the same reason, general liability policies contain a “sistership exclusion,” which is a quaint name for
saying that Hability insurance does not pay for product recalls, inspections necessitated by alleged defects, damages
caused by loss of use, and so forth.
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which the insurance policy calls “work”--incorporating the products or the operations of the
insured. Thus, if an insured builds a widget, that is included as a component in a smidget, and if
the smidget does not work as a result of the defective widget, there is no coverage.?? In contrast,
if the widget injures a worker at the factory of the person to whom this smidget was sold, the
liability carrier for the manufacturer of the widget would have coverage. If the coating on a pipe
injures the pipe, there is coverage.”® Similarly, if a repair company damages a piece of
equipment belonging to one of its customers, while the repair company is repairing the item,
there is likely not to be coverage because there is a certain type of business risk exclusion which
rules out coverage for property damaged while in the care, custody, or control of the insured.9!

A business risk exclusion which is not usually grouped with the main-line business risk
exclusions is the exclusion governing contractual liability. General liability policies do not
provide coverage for damages which an insured is obligated to pay because of the insured’s
assumption of liability in a contract or agreement. Such assumptions of liability are taken to be
part of the insured’s business, so they are not within liability coverage. There is a major
exception to this exclusion. If an insured has entered into an indemnity (or some similar)
agreement before a loss, and if there is some bodily injury or property damage which would
otherwise be covered, then the insured’s liability is within the coverage. (This exception to the
exclusion is accomplished through the definition of the phrase “insured contract,” which is a

"icomplex and multi-faceted definition.)

One of the most heavily litigated exclusions in recent years has been the pollution
exclusion.?? Originally, insurers inserted what is how called the “limited pollution exclusion.”

Tt excluded liability arising from the hazards of pollution, unless the pollution events were
““sudden and accidental.” Insurers and insureds have spent large fortunes litigating the meaning
‘of the term “sudden.” It is still going on.93 The insurance industry responded to this fiasco by

formulating and inducing some regulators to adopt the so-called “absolute pollution exclusion,” -
which eliminates all liabilities arising out of any sort of pollution events. The language is quite
broad. For example, pollution from biomedical nuclear waste is covered by the “Absolute
Pollution Exclusion” even though there is a broad nuclear exclusion.®* Insurers are taking an

89 Hamlin Inc. v. Hartford Accident and Indem. Co., 86 F.3d 93 (7th Cir. 1996).

90 Lafarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d 389 (5th Cir. 1995). See Parker Products, Inc. v. Gulf
Ins. Co., 498 S.W.2d 676 (Tex. 1973). See also Travelers Ins. Co. v. Volentine, 578 S.W.2d 501 (Tex. Civ. App.--
Texarkana 1979), no writ,

91 AlU Ins. Co. v. Mallay Corp., 938 F. Supp. 407 (8.D. Tex. 1996).

92 See Madison Construction Co. v. Harleysville Mut. Ins. Co., 678 A.2d 802 (Pa. 1996). See also Am. States
Ins. Co. v. Koloms, 666 N.E.2d 699 (L. App. 1996).

93 Snydergeneral Corp. v. Century Indem. Co., 907 F. Supp. 991 (N.D. Tex. 1995); Transamerica Ins. Co. v.
Duro Bag Mfg. Co., 50 F.3d 370 (6th Cir, 1995) (the word “sudden” precludes coverage for regular discharges of
pollutants under Kentucky law). See also Service Control Corp. v. Liberty Mut. Ins. Co., 54 Cal.Rptr.2d 74 (Cal.
App. 1996).

94 Constitution State Ins. Co. v. Iso-Tex, Inc., 61 F.3d 405 (5th Cir. 1995).
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aggressive and expansive view about the scope of the so-called “Absolute Pollution Exclusion.”
In one recent case, a man died while installing carpet. He was using an adhesive which gave off
dichloromethane fumes. The insurance company for the adhesive manufacturer took the view
that the emission of a noxious, poisonous gas constituted pollution within the definition of the
policy, and upon that reason denied coverage. The court had to engage in some fancy linguistic
footwork, but the insurer lost.9

This is not a sport case. Pollution exclusions were never intended io remove from
coverage bodily injuries inflicted fairly directly by products. They were intended to except from
coverage bodily injury and property damage resulting from hazards created by situations
everyone would call pollution.% Asbestosis resulting from putting insulation into ships certainly
involves the transmission of particles through the air, but nobedy ever thought that was poilution.
Insurance companies which are aggressively pursuing the implications of the so-called “Absolute
Pollution Exclusion” are certainly not misconstruing the language of the policy. The problem is
that the language of the policy stinks. If it is construed literally, many events which were always
intended to be insured will be excluded from coverage. Some honorable insurance companies
engage in post-hoc, post-loss underwriting to take care of the problem. They are amending their
policies in order to include injuries which were always intended to be included, but which literal-
minded adjusters find to be excluded. Line adjusters should be literal-minded, of course. It is
part of their job to interpret insurance contracts word for word. Moreover, insurers are concerned
that if they grant coverage in one case, which is clearly excluded, they may be required to extend
coverage in apparently analogous cases where coverage was not really intended. '

Nevertheless, something has gone wrong. Many had hoped that the so-called “Absolute
Pollution Exclusion” would clear up a number of the problems which had been created by the so-
called “Limited Pollution Exclusion.” That has happened with respect to the problems generated
by the presence of the word “sudden.” The new exclusion, however, has created a whole series
of problems all its own. As stated, the absolute pollution exclusion will continue to be heavily
litigated.%7

Perhaps the most important exclusion in the entire pantheon is the one which generally
comes first. Interestingly, it probably developed because of the gap between the idea of a cause
being (or not being) accidental and an effect being expected or intended (or not).®® This
language is widely used:

95 Bituminous Casualty Corp. v. Advanced Adhesive Technology, Inc., 73 F.3d 335 (11th Cir. 1996), reh’g
denied, 85 F.3d 645 (11th Cir. 1996).

96 See Stoney Run Co. v. Prudential-LMI Commercial Ins. Co., 47 F.3d 34 (2d Cir. 1995).

97 Constitution State Ins. Co. v. ISO-Tex. Inc., 61 F.3d 405, (Sth Cir. 1995); Bituminous Cas. Court v.

Kenworthy Oil Co., 912 F. Supp. 238 (W.D. Tex. 1996); Northbrook Indem. Ins. Co. v. Water Dist. Management
Co. Inc. 892 F. Supp 170 (S.D. Tex. 1995); Pro-Tech Codings Inc., Union Standard Ins. Co., 897 S.W.2d 885 (Tex.
App--Dallas 1995}, no writ,

98 Arco Industries Corp. v. Am. Motorist Ins. Co., 531 N.W.2d 168, 173-74 (Mich. 1995). This case contains
an illuminating discussion of the key terms. The concurring opinion is also interesing in this regard. Ledbetter v.
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This insurance does not apply to “bodily injury” or “property damage” expected or
intended from the standpoint of the insured. This exclusion does not apply to
“bodily injury” resulting from the use of reasonable force to protect persons or

property.

Often, this is called the “Expected or Intended Exclusion.” Sometimes it is called the
“Intentional Act Exclusion.” Obviously, the latter name is a misnomer. What is excluded are
injuries which are expected or intended, not acts of any particular sort.

There is substantial confusion among both courts and lawyers as to the relationship
between the “occurrence” language of the insuring agreement and the “expected or intended”
language of the exclusion. After all, there is an occurrence only if there is an accident. One
wonders how there could be an accident if the actor expects or intends the consequences of what
he does. Obviously, the language of the insuring agreement and the language of the exclusion
overlap, at least to some degree. At the same time, they point in different directions.
Consequently, together they may provide opportunities for the resourceful lawyer.

Insurance companies tend to take the view that intentional conduct cannot constitute an
accident. They also tend to take the view that the reasonable person should be deemed to intend
all of the consequences of his intentional actions. On this basis, insurance companies try to avoid
coverage for all of the consequences of every intentional act. Obviously, this cannot be the
theory underlying the policy. If one deliberately throws his dog off the back deck of his house,
and the dog falls on a child below, who the person did not realize was there, he may be said to
have accidentally injured the child. The fact that the dog fell on the child is an accident, too,
although the individual’s act of giving the dog the old “heave-ho” was not an accident. After all,
he did not see the child, even if he should have. Similarly, if someone deliberately runs a stop
sign, and runs over a prize toy poodle she did not see, she is probably guilty of negligence, but
there would probably be coverage under the liability sections of the auto policy. (These liability
sections are analogous to the provisions of the CGL policy.}

Insureds sometimes transform these obvious points into a general, mechanical rule:and
take the view that every unintended consequence of even the most intentional act is an accident.
Under this view, no insured should ever be deemed to have expected or intended a given bodily
injury, unless he actually foresaw and contemplated the precise bodily injury which he caused.
Thus, if I throw my dog out my office window and break the neck of a pedestrian below, when I
expected only to break the walker's leg, there would be coverage. Clearly, something has gone
wrong.

The courts have tried to steer their way through these (wo extreme and erroneous
positions using a philosophy of pragmatism and common sense. Common sense, however, is

Concord General Corp., 665 So. 2d 1166 (La. 1996). See Mt. Vernon Fire Ins. Co. v Creative Housing Lid., 668
NE. 2d 404 (N.Y. 1996).
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problematic. First, what is commonsensical to one person may not be commonsensical to
another. Indeed, common sense is not really universally shared--it is incorrigibly ideological.
Second, the common sense of any one person contains contradictory components. For example,
we all believe that people should suffer the consequences of their iniquities. At the same time,
many of us believe in the importance of forgiveness. Third, common sense is filled with false
ideas. Albert Einstein once remarked that common sense consists in the prejudices one has
accumulated until approximately the age of 18.

The business lawyer representing a corporate insured will almost always wish to take the
view that subjective intent and subjective expectations are what really matter. This view tends to
broaden coverage considerably. At the same time, the business lawyer might attempt to construct
an argument to show that a reasonable person would not expect injury under the circumstances of
her client’s predicament. Scenarios can frequently be developed which can be quite helpful to
the insured. This observation has a good deal less force when a discharge of a firearm is
involved or where there is sexual abuse of a minor.

The issue of an insured’s insanity, which arose when considering the meaning of the word
“accident,” comes up again when considering the “expected or intended exclusion.” Should a
person who is insane be counted as someone who acts intentionally? Should a person who is
insane be counted as someone who inflicts injury intentionally? There are two schools of
thought on this topic. In Ruvolov v. Am. Casualty Co.,? the New Jersey court said “no”:

[I}f the insured was suffering from a derangement of his intellect which deprived
him of the capacity to govern his conduct in accordance with reason, and while in
that condition act{ing] on an irrational impulse he shot and killed [the victim], his
act cannot be treated as “intentional” within the connotation of the defendant’s
insurance contract.!0¢

Another line of cases has come to the opposite conclusion. The leading case is Colonial Life &
Accident Insurance Company v. Wagner.19  According to this case, if a person can form an
intention to do an action, then the action is intentional, even if the person was profoundly
irrational or in the grip of an irresistible impulse.!%2

In any case, counsel litigating the issue of intentional acts should expect judges to rely on
their common sense with respect to what is intentional and what is not. Some lawyers attempt to

99 189 A.2d 204 (N.J. 1963).
100 Id. at 209.
101 380 S.W.2d 224 (Ky. 1964).

102 See Rajspic v. Nationwide Mut. Ins. Co., 718 P.2d 1167 (Idaho 1986). See also Johnson v. Ins. Co. of N.
Am., 350 S.E.2d 616 (Va. 1986). Cf. State Farm Fire & Cas. Co. v. Wicka, 474 N.W.2d 324 (Minn. 1991). For a
comprehensive discussion of these and other cases, se¢ Katherine A. Salton, Note, Mental Incapacity and Liability
Insurance Exclusionary Clauses: The Effect of Insanity Upon Intent, 78 CAL.L. REV. 1027 (1990).
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produce descriptions of actions which are paradigmatically intentional or unintentional and then
try to argue that the case before the judge is analogous to the compelling descriptions produced.
Theoretically, this form of argument ought to work. Analogy, after all, is the soul of legal
argument.193  But there is no empirical evidence that it does. (My experience tends to suggest
that judges do not, in this context, find themselves persuaded by analogical reasoning based upon
paradigm cases.) Many lawyers cite, recite, and then analyze cases on one side or the other. It is
doubtful that these exercises are dispositive, either, particularly when the cases parsed come from
intermediate-level appellate courts of the home state, the courts of other states, or any federal
courts. One suspects that judges decide cases based upon language by consulting their linguistic
and commonsensical intuitions, arrive at a holding accordingly, and then look for authority.

One exclusion which has been litigated repeatedly in recent years is the “Abuse or
Molestation Exclusion.” This exclusion is not included in the list of exclusions in the body of
the policy. Rather, it is added on to some CGL policies by means of an endorsement. One sees
this exclusion most often in insurance policies issued to schools, churches, hospitals, counseling
centers, and the like. The full text of the exclusion is as follows:

ABUSE OR MOLESTATION EXCLUSION
This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY
COVERAGE PART

b 1Y

This insurance does not apply to “bodily injury,” “property damage,”
“advertising injury” or “personal injury” arising out of:
(a) the actual or threatened abuse or molestation by anyone of any person
while in the care, custody or control of any insured, or
(b) the negligent:
(1) employment;
(ii) investigation;
(i)  supervision;
(iv}  reporting to the proper authorities, or failure to so report; or
(v) retention
of a person for whom any insured is or ever was legally responsible and whose
conduct would be excluded by (a) above.

It seems very odd that this exclusion makes no direct use of the word “sex,” or its cognates. The
word “abuse” just by itself seems awfully mushy. It is not clear that ostensibly consensual sex
between adults is abusive, even where there is some transference, when the more powerful

103 See Scott Brewer, Exemplary Reasoning: Semantics, Pragmatics and the Rational Force of Legal
Argument by Analogy, 109 HARV. L. REvV. 923 (1996).
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partner does not use his leverage to obtain consent. At the same time, such relationships can
actually be injurious. Of course, consensual sex is hardly ever accidental, in any obvious way,
although it may become accident-like if the more powerful party is mentally deranged in some
meaningful way, so that his conduct becomes at least closely analogous to an accident.

Exclusions designed to deal with sexual misconduct have not been standardized across
the industry. Some insurers do not use such exclusions at all. Instead, they use sub-limits. For
example, it is not uncommon in school policies with per occurrence limits of $1,000,000 and
aggregate limits of even more to include a "sexual abuse or molestation endorsement” which
specifies sub-limits of $100,000 per occurrence and $300,000 in the aggregate. Still other
insurance companies use unusual endorsements. This can be very dangerous. Consider, for
example, the following "Sexual Action Exclusion": '

It is agreed that no coverage exists for claims or suits brought by any insured for
damages arising from sexual action. Sexual action includes, but is not limited to,
any behavior with sexual connotations or purpose--whether performed for sexual
gratification, and discrimination, intimidation, coercion, or other reason. It is
further agreed that this exclusion applies even if an alleged cause of the damages
was the insured's negligent hiring, placement, training, supervision, act, error, or
omission.

The bogie here is the phrase "sexual action.” Consider a case in which one form of sexual abuse
is filthy speech forced upon female subordinates by a male superior. The word "action” suggests
active physical conduct. Clearly, negligent omissions are not actions. It is also clear that
actionable speech may not constitute action.

Tt might be helpful to consider a number of understandable sentences which draw
distinction between speech and action. If these sentences make sense, then there is a meaning of
the word "action" (and its synonyms and cognates, such as, "doing" and "deeds"), which excludes
speech from the purview of action. One example is: (1) “Actions speak louder than words.”
This sentence would make no sense if the term “action” always included speech. The sentence
makes sense because native speakers of English draw a distinction between deed and words. The
sentence makes sense because the verbal use of language is not automatically to be found within
the ambit of the word "action.”

Consider the more colloquial sentence: (2) “The man can talk the talk, but he can't walk
the walk.” This sentence is clearly a metaphor which is appropriately used to describe someone
who is adept at using language but is ill-equipped to perform appropriate actions. The following
sentence expressed roughly the same metaphor: (3) “She talks a good game, but she doesn't play
very well.” Similarly: (4) “The fellow is all talk and no do.” Perhaps (4) is a bit more radical
than (2) and (3), since it implies that a person is a good talker and suggests that the good talker is
paralyzed by inability or overcome by laziness.
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The English language is replete with epigrammatic expressions which hinge on there
being a distinction between action and the use of language. Because the establishing of this
ambiguity is important in this case, we have taken the liberty of recording here a large number of
additional examples. We intend to show that the term “action” and its close relatives are at least
systematically ambiguous with respect to whether or not they include speech:

&)
(6)
N

Words are mere bubbles of water, but deed are drops of gold.
Speak softly and carry a big stick.

Words are feminine; deeds are masculine!%4

The word "deeds" is genuinely regarded as a synonym of the word "actions." Consider
the remark “actions speak louder than deeds” or its opposite “deeds speak louder than actions”.
Both of these sentences are nonsense. This fact results from the meaning of the words and not
from one syntax of the sentence.

®) Words will build no walls. 103
%) Words may pass, but blows fall heavy.
(10) Words are but wind, but blows unkind.
(11)  Every man feels instinctively that aii the beautiful sentiments in the world weigh
less than a single lovely action.
(12)  The effect speaks, the tongue needs not.
(13) A man of words, and not of deeds, is like a garden full of weeds.
(14) Deeds will show themselves and words will pass away.
(15) Doing is better than saying
(16) It is better to do well than to say well.
(17) Good words without deeds are rushes and reeds.
104 This sentence is probably false. It is certainly, in some sense, gender-insensitive. Our point does not

concern its truth or falsity. Our point concerns whether it makes sense--whether it is understandable even though itis
false. If it is understandable, then there is a distinction between the term “words” and the term “deeds.” The term
“deeds” is a cognate of the term “action,” and so the term “action” is ambigious with respect to “words.”

105

The implication is that actions do build walils.
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(18) Do asIsay, notasIdo.

(19) The shortest answer to a question is doing.

(20) The greatest talkers are the least doers.

(21)  There is a great difference between words and deeds.

(22) Saying and doing are two things.

(23) Talk is cheap.1%

(24)  Practice what you preach.

(25) Hard words break no bones!?

(26)  AsI grow old, I pay less attention to what men say; I just watch what they do.
(27) Words are worthless unless backed up by deeds.

(28) What you do speaks so loud that T cannot hear what you say.

(29)  Talk that does not end in any kind of action is better suppressed all together.108
(30) I want to see you shoot the way yoﬁ shout.

(31) Men of action intervene only when the orators have finished.

(32)  Better convinced by words than by blows.

(33) Fine words without deeds go not far.

(34) From word to deed is a great space.

(35) Easier said that done.

106 The implication is that action is not cheap, i.e. that action is costly and therefore more valuable.

107 As with many epigrams, on of them breeds its opposite. Thus, there is also the following maxim: “A harsh
word is more painful than a blow.” Each of these maxims is understandable, of course, and that proves that the
concept of action is ambiguous.

103 Obviously, this sentiment is contrary to the First Amendment and we do not endorse its normative value,
The only point is that the sentence is coherent. The expression could not be coherent unless there was a distinction
between speaking and doing,
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(36) Fair words and foul deeds cheat wise men as well as fools. 109

(37) Fair words will not make the pot boil.

(38) He is all bark and no bite. !0

(39) One acre of pcrformanc;a is worth twenty of the land of promise.

(40)  After all is said and done, more is said than done.

(42) Nothing is often a good thing to do and always a good thing to say.

(43) Everyone knows it is much harder to turn word into deed then deed into word.

(44) If you want to find out anything form the theoretical physicists about the methods
they use, I advise you to stick closely to one principle: don't listen to their words;
fix your attention on their deeds.

(45) Deeds, not words, are the frue language of love.

(46) One deed i1s worth a thousand speeches.

(47) Example is better than precept.!!!

(48) An ounce of practice is better than a pound of precept.

(49) A broken bone can heal, but the wound a word opens can fester forever.

(50) Deeds are fruits, words are but leaves.

(51) The best part of the sport is to do the deed and say nothing.

(52) Saying is one thing and doing is another.

(53) We know what a person thinks not when he tells us what he thinks, but by his
actions.

109 There are other, very similar, epigrams: “fair words and foul play cheat both young nad old,” and “Good
words and ill deed decieve wise men and fools.”

110 There are closely related epigrams: “Barking dogs seldom bite;” “Great barkers are not biters;” and “Dogs
that bark at a distance, bite not a hand.”

1H Here is a similar epigram: “An ounce of practice is better than a pound of precept.”
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(54) The question is: Who will get to heaven first - the man who talks or the man who
acts. '

The term “actions” is very often ordinary English, understood to be roughly synonymous
with terms like “deeds,” “works,” “doings,” and the like. Since this is true, there is a well
established sense of the term "action" in which actions are contrasted with speakings. For this
reason, summary judgment based upon the “sexual action” exclusion should be denied.

Under well established rules pertaining to the construction of ambiguous insurance
policies, once an ambiguity is established, then every ambiguous term must be construed in favor
of coverage, in the absence of extrinsic evidence. The phrase “sexual action” should therefore be
construed to exclude any torts founded upon speech. .

In general, courts are impatient with lawyers who develop arguments at this length and in
this detail. There is no reason why adjusters, however, should not be presented with detailed
arguments tending to rebut the application of an exclusion, or tending to establish the existence
of coverage. If enough money is at stake, policyholders should consider holding meetings at
which their business lawyers present interpretations of the policies. Visual aids, photographs,
videos, or whatever else one can think of, should be employed.

B. Coverage B

Coverage B is best understood by comparing and contrasting it with Coverage A.
Coverage A is fact-based. The insurer is liable if the facts generate liability on the part of its
insured to someone else. The cause of action upon which the tort-victim recovers is often
irrelevant. Of course, some causes of action always trigger exclusions. Arguably, no act which
qualifies as a battery can ever be an accident, at least in the absence of transferred intent.
Possibly, recent changes in the Texas Jaw of gross negligence remove causes of action for gross
negligence from the purview of coverage. It is not the cause of action itself, however, which is
removed from coverage. Rather, the facts which are necessary to vindicate recovery upon a
theory of gross negligence are precisely facts which may be excluded by the “an accident”
language of the policy.!'? Negligence, of course, is the cause of action most easily correlated
with the scope of Coverage A. Many people think that Coverage A precisely is coverage for
negligence--it is not. If Coverage A were coverage for negligence, then it would not be fact-
based, but cause of action-based.!!3

Coverage B is quite different from Coverage A. It is cause of action-based. By its terms,
as we shall see shortly, Coverage B states that it is offense-based. It will be clear that the

12 This is an extremely controversial claim. There is Texas authority to the effect that there may be coverage
for gross negligence. This authority precedes the tort reforms of 1994-95. See Michael Sean Quinn, Punitive
Damages In Liability Insurance: Whither Texas? 18 INs. LITIG. REP. 121 (1996).

113 For a case badly confusing the concepts of negligence and accident, see Allstate Ins. Co. v. Worthington, 46
F.3d 1005 (10th Cir. 1995).
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offenses named in Coverage B precisely are causes of action. Thus, at least conceptually, the
foundations of Coverage B diverge strikingly from Coverage A. The implications of this
observation are unclear. For example, it is not clear whether the duty to defend under Coverage
B is different from the duty to defend under Coverage A.

1 The Insuring Agreement
The insuring agreement of Coverage B provides as follows, in part:

[The insurer] will pay those sums that the insured becomes legally obligated to
pay as damages because of “personal injury” or “advertising injury” to which this
coverage part applies. -

The coverage is restricted to personal injuries (as that phrase is defined) caused by offenses
arising out of the insured’s business, except for advertising, publishing, broadcasting, and
telecasting activitics. Injuries arising out of those activities are covered, if at all, only if they are
advertising injuries (as that phrase is defined).

Obviously, the definitions of the phrases “personal injury” and “advertising injury” are
extremely important. “Personal injury” is defined as follows:

Injury, other than “bodily injury,” arising out one of more of the following
offenses: :

(a) false arrest, detention or imprisonment;
(b malicious prosecution;

(c) the wrongful eviction from, wrongful entry into, or invasion of the -
right of private occupancy of a room, dwelling or premises that a
person occupies by or on behalf of its owner, landlord or lessor;

(d) oral or written publication of material that slanders or libels a
person or organization or disparages a person’s or organization’s
goods, products or services; or

(e) oral or written publication of material that violates a person’s right
of privacy.

So, a “personal injury” is any injury other than a bodily injury, which arises out of one or more of
a specified series of offenses. Thus, personal injury (as that term is defined) will include
financial injury and non-financial injury to reputation. It may also include mental anguish, if
mental anguish is not a type of bodily injury. The list of offenses makes it clear that an offense is
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