INSURANCE COVERAGE OPINIONS
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Everyone knows what an insurance coverage opinion is. It is the
relatively formal writing that a lawyer provides to an insurance company
when the insurance company asks for an account of its duties under
one or more insurance contracts regarding a specified set of facts. So
what else is there to say about them? Why on earth would anyone think
they raise interesting problems? Thereupon hangs an Article.

1. INSURANCE COVERAGE OPINIONS: AN INTRODUCTION

Generally, insurance coverage opinions recite the issues; recount and
analyze the facts, if they are undisputed; make factual assumptions, if
the insurance company wants to know the law applicable to one or
more stipulated sets of facts; explore factual conflicts, if the facts are
disputed; set forth the applicable provisions of the insurance contract
verbatim; if necessary, interpret the language of the insurance contract
in light of the law; analyze the facts, or assumed or conflicting factual
scenarios, in the light of the contract as interpreted; provide reasoned
answers to the issues posed; and report any important deadlines. Often,
insurance claims people come to lawyers with only one or two issues in
mind, yet even more often, additional issues develop along the way.
Generally, coverage opinions do not distinguish between who raised
what issue. '

Frequently, however, there are two interconnected and overriding
issues: Does the insured have a right to be paid or to be provided with
some service? And, if so, how much or what kind of service? Frequently,
there are complications. For example, sometimes there is an issue
about how to deal with overlapping or multiple insurance contracts.
These are especially problematic when the “other insurance clauses” in
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the various contracts conflict. Sometimes “coinsurance” is an issue in
property policies. Additionally, the legal dimensions of accounting is-
sues are often at stake when the insurance contract provides for busi-
ness interruption coverage. Coverage opinions involving excess policies
raise arcane and special problems all their own. Many of the problems
occur because excess policies incorporate and depend on other poli-
cies, and because excess carriers usually have no duty to defend, but
have a right to, and often do, monitor the provision of the defense.!

The format of opinions is fairly uniform. After reciting the opening
pleasantries, they set forth undisputed, assumed, or disputed versions of
the facts, as appropriate; the applicable language of the contract; the
law governing the analysis of the contract; the analysis of the contrac;
the law governing the domain of relevant facts; the legal rules gov-
erning how to apply the contract to the facts; answers to the various
issues: and vindications of those answers. If there are qualifications or
caveats, these are frequently stated, or repeated, at the end of the letter.
Significant deadlines are often mentioned several times and underlined
or otherwise highlighted.

Often, if the insurer needs to send some sort of letter to the insured,
a proposed draft will accompany the opinion letter. This might be an
unqualified affirmation of coverage, sometimes called an unqualified
acceptance of the claim; it might be a reservation of rights letter, by
which the insurer agrees to provide money or services, or to perform
additonal investigations, without committing itself further; or it might
be a letter declining coverage, or as it is called in some property
insurance circles, a letter rejecting the claim.

A determination as to which facts are relevant in a coverage opinion
is made by evaluating the nature of the claim, the insurance coniract,
and the attendant circumstances. For example, many property policies
expressly insure against fire and some against a list of named perils,
while others insure against all risks of physical loss. If a building has
sustained a fire, the issue of coverage seems obvious enough, except
when there is a possibility of arson committed by the insured. No
property policy ever covers arson by the insured.? Whatever the domain
of relevant facts, the insurer has a duty of reasonable investigation to
make sure that the relevant facts support its analysis of the contract in
its treatment of the claim. This duty arises from three separate sources:
(1) the contract, (2) the common law tort-based duty of good faith and

1. R.W. Beck % Assoc. v. City & Borough of Sitka, 27 F.3d 1475, 1486 (9th Cir. 1994);
Utah Power & Light Co. v. Federal Ins. Co., 983 F.2d 1549, 1558 (10th Cir. 1993).

2. Jones v. Fidelity & Guar. Ins. Corp., 250 S.W.2d 281, 281-82 (Tex. Civ. App.—Waco,

1952, writ ref’'d).
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fair dealing which governs the insurance claims process, and (3) the
Texas Insurance Code.? Obviously, an insured never has a duty to
investigate facts which are not within the legally allowed domain of
relevant facts. Knowing which facts are legally relevant is not always
easy, however.

There is one very special case in which the domain of relevant facts is
quite restricted. Under many types of liability policies, insurers have two
general duties: the duty to defend and the duty to pay-on-behalf-of the
insured. The latter duty is often, misleadingly, called the “duty to in-
demnify,” even though insurers usually do not have a duty to indemnify
their insured — rather, insurers have a duty to make payments on their
insured’s behalf when they are legally liable. Two generations ago,
jnsurers had only the duty to indemnify, and not the duty to
pay-on-behalf-of. However, administrative expedience, the custom and
practice in the industry, market conditions, and the courts have to-
gether converted the duty to indemnify into a duty to pay-on-behalf-of a
liable insured. The language of insurance policies followed routine
practice in legal doctrine, but the name of the duty, did not. The
misleading name of the duty, however, only misleads the novitiate.

In any case, in Texas, the domain of facts relevant to the duty to
defend is quite narrow. It is completely exhausted by the language of
the petition under which the insured is sued, in the-context of the
insurance contract. Sometimes, this norm is called the Com-
plairit-Allegation Rule,* and sometimes it is called the Eight Corners
Rule, even where there are two or more insurance policies. However, it
should be called the Duty-to-Defend Determination Rule. In Texas,
under the Duty-to-Defend Determination Rule, the only relevant factors
are:

(1) What is said in the insurance contract? (What does the insurance
contract in fact say?)

5. Tex. Ins. CODE AnN. art, 21.21 § 4(1) (Vernon 1981 & Supp. 1993); Thrash v. State
Farm Fire & Casualty Co., 992 F.2d 1354, 1356 (5th Cir. 1993}. Article 21.21 also incorpo-
rates regulations promulgated pursuant to article 21.21-2, See Texas Ins. CODE ANN. art.
91.21 § 16; TEx. ApmiN, CODE tit, 28, § 21.205 (West 1994). Some people think that the
insurer also owes negiigence—based duties to avoid erroneous contractual interpretations
which place the insured at risk. We do not think so.

4, Capital Bank v. Commonwealth Land Title Ins. Co., 861 Sw.2d 84, 87 (Tex.
App—Houston [1st Dist.] 1993, no writ); Gomez v. Hartford Co. of the Midwest, 803
S.W.2d 438, 441 (Tex. App.—El Paso 1991, writ denied); American Alliance Ins. Co. v.
Frito-Lay, Inc., 788 SW.2d 152, 153 (Tex. App.—Dallas 1990, writ dism'd).

5 Capital Bank, 861 SW.24d at 87; Gomez, B03 SW.2d at 441; American Alliance Ins. Co.,
788 S.W.2d at 153; Feed Store, Inc. v. Reliance Ins. Co., 774 SwW.2d 73, 7475 (Tex.
App.—Houston [14th Tst.] 1989, writ denied).
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(2) What is said in the petition about what happened? (What factual

allegations are contained in the appropriate pleading?}

Obviously, the rule vastly restricts the range of facts which an insurer
must consider, and which an insurer must investigate, in making cover-
age decisions solely about the duty to defend. Significantly, an insurer’s
duty to investigate does not expand the domain of relevant facts. The
duty to investigate includes that domain of facts which the law antece-
dently says is relevant. Thus, while under most contracts an insurer
must defend the entirety of a lawsuit which contains any fact pleadings
which trigger the duty to defend, the insurer need not Jook beyond the
pleadings in order to determine whether there is a duty to defend.

All of the preceding discussion is uncontroversial. Coverage opinions
tend to have a standardized format, just as do law school and law firm
legal memoranda. There are variations, of course. Some lawyers, for
example, cite cases for virtually everything they discuss in the opinion,
even if the issues are not controversial. Other lawyers reserve citation
for only those cases which are going to be discussed in some detail, and
about the use of which there may be some doubt. The “Maximalist
School of Citation” seems to guild lilies and unnecessarily lengthen
already hefty documents. Also, some claims people suspect that the
Maximalist approach seeks to maximize billable hours in addition to
providing informative text. The “Minimalist Approach to Citation” is far
superior, except for novice or very insecure lawyers. For example, with
the Minimalist Approach, string cites are not used in the best opinion
circles, with the exception of employing them to demonstrate that
there is overwhelming authority for a stated rule of law and in papers
such as this.

Coverage opinions should quote sections of the policy which are at
issue verbatim for several reasons. First, direct quotes provide a
mechanical device for maximizing the probability that the author of the
opinion letter will carefully consider the exact language of the policy.
Insurance policies involve subtle variations and, at least occasionally,
adjusters become confused as to which policy is which. Second, a
well-executed coverage opinion should provide a focal point for all
future discussion. If the applicable provisions of the policy are quoted
verbatim, the coverage opinion letter becomes a more efficient focal
point. At the same time, coverage counsel should resist the temptation
to quote too much of the policy. Irrelevant sections should be omitted,
and one needs to be ruthless in determining what is relevant. Moreo-
ver, if a policy is quoted quite extensively, it is probably better practice
to break up the lengthy quotes with some commentary. This makes the
opinion easier to read, and it permits the reader who is familiar with
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the policy to skim. Furthermore, if a policy involves subtle variations,
commentary pointing out the variations is extremely helpful and
should probably be highlighted in some manner.

Now, in the “Age of Bad Faith Litigation,” many attorneys are becom-
ing uncomfortable discussing coverage over the telephone. In the expe-
rience of some attorneys, even long-time clients will “misremember”
advice discussed on the telephone, when something later goes wrong.
Of course, complex coverage advice should not be given over the
telephone, especially to any but the most trusted clients. On the other
hand, if a phone call occurs within a series of correspondence, it is
unlikely that differential recollection will be much of a problem. If a
lawyer feels uncomfortable about this, reference to telephone calls can
be made in the context of the coverage opinion.

1. THREE PARADOXES

As straightforward as the topic of coverage opinions seems, it involves
several paradoxes. Two of them can be dispelled by the use of 2 fairly
uncontroversial device. A third is much harder to resolve. All of the
paradoxes arise from an inconsistency between the format and the
function of coverage opinions.

The format of coverage opinions has already been discussed: They
are epistolary, single-spaced, and long. The function of coverage opin-
jons is another matter. Obviously, their primary function — and always
their stated function — is to give advice. The function of advice is to
assist the decision-maker in determining what to do. Coverage opinion
letters have many unstated purposes in addition to, and sometimes in
place of, giving advice. Many times, opinion letters function virtually to
tell someone what to do. Insurance claims executives often do nothing
other than what is contained in the opinion letter. Sometimes, busy
claims people use lawyers to study through a matter for which they
themselves have only “lick-and-a-promise™type time. Insurance claims
people are under tremendous time pressure, and diverting a case which
has difficulties is a way of relieving those time pressures. One of the
latent functions of coverage opinions, therefore, is to make sure that
insurance contracts are actually studied carefully. Claims people fre-
quently assume that they know what a contract says because they have
seen many contracts of roughly that form. Every once in a while they
are wrong. For example, the liability insuring agreements in various
private dwelling policies differ dramatically. The Texas HO-B form
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differs importantly from the HO-BT form, for example.® This is some-
thing which an adjuster under time pressure might overlook, but an
attorney giving an opinion letter will not. Thus, an opinion letter not
only provides advice to insurers, it ensures that coverage decisions
receive thoughtful, rational attention in a hassled and harried world.

Coverage matters are also subject to debate within insurance compa-
nies. Claims executives sometimes settle those debates by obtaining
coverage opinions. Because responsible insurance companies en-
courage debate — indeed, they make sure that it flourishes — coverage
opinions are sometimes pedagogical tools within the claims bureau-
cracy. A group of adjusters might come to disagree, for example, with
the training manual, or with the training course, on some particular
matter. Thus, adjusters might solicit a.coverage opinion in order to
vindicate their view. In that case, the function of a coverage opinion is
not only to resolve the handling of a particular issue, it is also to
publicize some proposition of law, some nuance, or some recent legal
development within the company.

Because responsible insurance companies encourage debate in an
institution which is partly hierarchical, there are inevitably “political”
problems. Opinions from outside counsel are sometimes used to deal
with these everyday frictions of business life. Sometimes it is necessary
for an adjuster to deflect responsibility for a decision, and coverage
opinions work magic in this area. Sometimes, an adjuster wants to make
a call which is certain to be controversial within the company. If so, the
adjuster needs to make sure the decision is correct, and may want to
“cover his you-know-what” (CYA). Thus, opinions from outside counsel
can also serve an internal CYA function.

Lastly, coverage opinions may serve an external CYA function. Under
prevailing bad faith law, an insurer does not breach his tort-based duty
of good faith and fair dealing if he actually has 2 decent reason for
denying a claim. The insurer does not have to be right, it only has to be
arguably right. There simply has to be a bona fide dispute.” If an insurer
has an opinion from counsel that is facially plausible, the insurer

6. The liability section of some homeowners’ policies reads as follows: *If a claim is
made or a suit is brought against an insured for damage because of bodily injury . . . caused
by an occurence to which this coverage applies we will . . . . ” Another liability form used in
homeowners’ policies is designated HO-BT, and its insuring agreement promises to “pay
on behalf of the insured all sums which the insured becomes legally obligated to pay as
damages because of bodily injury or property damage, and the Company shall de-
fend ...." Notice that HO-BT is nof "occurrence” based. The sole limitation upon the
insuring agreement in the HO-BT form, aside from the express endorsements, is the
principle of fortuity itself.

7. Transportation Ins. Co. v. Moriel, 879 S.W.2d 10, 17-18 (Tex. 1994).
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should be able to defeat an allegation of bad faith for denying a claim.
Under some circumstances, an insurer may even be able to defeat the
allegation of bad faith as a matter of law. This issue will be discussed
further in Part HII of this Essay.

A. First Paradox

There is a conflict between the format of opinion letters and their
primary manifest function, which is to give advice. Advice is. effectively
given only if it is actually communicated in a meaningful way. Lengthy
single-spaced opinion letters do not invite even one careful reading,
much less the discerning study which a complicated coverage opinion
may require—this is the paradox. The purpose of a coverage opinion
letter is to give effective advice, but the format of the letter itself tends
to undercut the effectiveness. If the busy claims executive sends a file
out for a coverage opinion, chances are he does not have the time to
read a forty-page legal analysis. On the other hand, if the facts are many
and the laws conflict (if the coverage issues are complex), then forty
pages (or thirty anyway) may be required. '

B, Second Paradox

When an insurer seeks a coverage opinion in order to serve some of
the latent functions discussed above—internal dispute resolution, inter-
nal CYA, or internal pedagogy—the formula for most coverage opin-
ions may not serve the client’s needs. For example, if the client needs
an exhaustive and astute analysis of products and completed operations
coverage, a comprehensive analysis of the duty to defend will hardly
serve this purpose.

Because coverage opinions may serve not only the manifest purpose
of giving advice or of giving direction, but also, or perhaps instead of, a
variety of latent purposes, including internal CYA or in-house dis-
pute-resolution, or instruction of the inexperienced, the tried-and-true
formula for coverage opinions may not be satisfactory under all circum-
stances.

C. Resolution of First and Second Paradoxes

One simple device which is easy to use resolves both the first and
second paradoxes—the telephone. Coverage attorneys should use the
telephone a good deal more often than they do.

It is not uncommon for coverage opinion requests to arrive from
insurers with cover letters that give relatively standardized instructions.
The partner receiving the letter reviews both it and the file, and calls in

.
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an associate to do the work. Or if the matter is complicated, the attor-
ney might do the work herself. In large law firms, an attorney might
transmit the cover letter and the file to the associate by memo without
discussing the assignment. The coverage opinion is then prepared,
reviewed, reasoned about, redrafted, checked, and dispatched without
any dialogue between the firm and the adjuster. If there is dialogue, itis
frequently perfunctory, performed mostly to generate business, to geta
copy of the policy, or to get copies from the file that were either
omitted or botched.

This is very poor practice, although something approximating it is too
often the norm. Attorneys that prepare coverage opinions should ac-
knowledge receipt of the file by phone, as well as by mail. During the
acknowledgment conversation, the attorney should invite the adjuster
to share any concerns. Of course, an attorney does not wish to appear
ignorant, but inviting adjusters to say what is on their minds provides
some clue as to a client’s needs. Attorneys should also assist adjusters by
referring to the insurer’s claim number in all written and oral commu-
nications. Most claims personnel handle claims through the use of
computers, and it is inconvenient for them to leave their computer
stations to try to find claim numbers. Lawyers who do not appreciate
their need for claim numbers provide a pet peeve for many adjusters.

Insurers all too often send only the “declarations sheet” (dec sheet)
when seeking a coverage opinion. A dec sheet, of course, is a recipe for
putting a complete contract together out of forms. And an attorney can
get most of the standardized components of the contract from the form
books, such as Miller’s Standard Insurance Policies Annotated or the Texas
Property Forms, but for reasons discussed later, it is far better to get an
entire copy of the policy from the insurer. Usually, policies should be
“certified,” in order to satisfy state law rules of evidence permitting the
policy to be admissible as evidence. Some Comprehensive General Lia-
bility (CGL) policies contain endorsements which are not in any of the
standard form books. The form books typically contain only Insurance
Services Office (ISO) forms. For example, Lloyds of London issues a
standardized policy covering sexual harassment which cannot be found
in any of the usual form books. Further, some insurers issue endorse-
ments that alter the definition of “bodily injury” contained in CGL
policies to include mental anguish occurring in the absence of bodily
injury. A number of these endorsements are approved by various state
insurance commissioners. However, they do not appear in any of the
usual form books. Of course, the attorney providing a coverage opinion
should make absolutely certain that there are no nonstandard, specially
written {manuscripted) endorsements. Coverage opinions cannot be
anything but provisional if these endorsements are not considered.
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After the coverage attorney thoroughly reviews the file, takes notes,
and begins to formulate initial hypotheses, the attorney should call the
claims person again and indicate in what direction the opinion is going.
Like the acknowledgment call, this call has much more to do with
listening than with instructing. If the client needs something that is not
on the list of issues to be addressed, the client will probably say so,
although perhaps not directly if the adjuster does not know the attor-
ney extremely well. It should go without saying that coverage attorneys
should listen beyond the surface of the claims person’s discourse. Most
claims people are not lawyers, although they pride themselves on legal
knowledge and legal intuition. That sense of pride is not always
well-placed, so it is sometimes important to maintain a flexible ear and
mind when listening.

Finally, when the coverage opinion is near completion, the coverage
attorney should place a third call. In this conversation, the attorney
should state the principal conclusions of the opinion. The lawyer
should also determine whether the adjuster wants any attachments: a
model reservation of rights letter, a model declination letter, some
other sort of communiqué, an important case, or a legal memorandum,
for example. Finally, before ending the conversation, the coverage
attorney should try to determine whether the adjuster has any doubts
about the conclusions reached, questions about what has been done, or
whether the adjuster wants something additional included.

With few exceptions, these three conversations—the acknowledg-
ment call, the exploratory call, and. the wrap-up call—will be perfunc-
tory, and the adjuster will indicate that the issues are being addressed as
expected and will convey the thanks of the company. The third call,
however, is important. It may lead the coverage attorney in new direc-
tions. He may discover facts which had not previously been communi-
cated and find out more about his client’s needs. Or, the adjuster may
make observations which require revision of the opinion.®

Recently, a friend drafted a complicated coverage opinion involving
the Sam Corporation, a close corporation owned by Mr. Sam. Mr. Sam
had become ill and was admitted into the hospital. Sam’s father had
instructed Sam’s son to perform some tasks in the company vehicle.
Neither the grandfather nor the grandson actually worked for the
company. During the errand, the company car malfunctioned, and
Sam’s son took it to a garage for repair. The garage repairs took longer
than anticipated so the garage owner loaned the son his car to com-
plete the errand. While doing so, the son struck another vehicle, which

8. JESWALD W, SALACUSE, The ART OF ADVICE: How To Give 1T anp How TO TakE 1T—THE
SEVEN PRINCIPLES FOR COMMUMICATING TDEAS EFFECTIVELY (1994}
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the Sam Corp. happened to own. Qur friend, an industrious coverage
lawyer, set to work immediately, considered all of the problems, pre-
pared a letter, and made 2 recommendation without consulting the
claims adjuster. Somewhere along the line—alas—our friend had made
a mistake. The result was a sober and somber meeting in which apolo-
gies had to be made, time written off, free work undertaken, and so on.
Had the commandment “Thou shalt use the telephone!” been fol-
lowed, none of this would have been necessary, and a great deal of
personal anxiety would have been avoided as well.

There is a second commandment following the first: “Thou shalt
‘adapt the form to meet the purpose!” The point, of course, is that the
form of opinion letters should meet the needs of the client. There is,
from the start, tension between form and function. Many claims execu-
tives require pointed, zippy, even bulleted advisories; they do not have
all day. Some of the executives, and all of their files, however, require
elaborate legal discussions, and the lawyers need to set forth those
discussions step-by-step, in order to guarantee that their analysis is
rooted, careful, and lawyer-like. Thus, lengthy opinion letiers are not

uncommon, but such letters are invariably longer than the insurer.

(thinks it really) wants. One effective way to meet this problem is to put
bulleted summaries at the beginning and the end of the opinion letter.
Some lawyers even draw the adjuster’s attention to the sections of the
letter which really need to be read. There is sometimes a more elegant,
but equally effective alternative—put elaborate technical discussions of
_the law in appendices at the end of the letter. These discussions can
either be in the form of legal memoranda or essays. In coverage opin-
jon letters, other than duty-to-defend letters, exhibit booklets are not
uncommon, since much factual recitation is required, and the work
should be shown. Legal appendices could be included in these book-
lets, as appropriate.

Many coverage attorneys depend heavily, as discussed, upon form
files. All coverage attorneys keep files of their past coverage opinions,
and this practice is encouraged. Previous coverage opinions provide a
reservoir of research and ideas, if not identical language for future
opinions. At least as valuable a practice is keeping files filled with cases
on important topics. Some examples of key coverage case files include:
duty to defend; intentional injury exclusion; “bodily injury”; “property
damage”; “personal injury”; “advertising injury”; the business risk exclu-
sion; business interruption; “occurrence”; “accident”; “wigger”; “sud-
den and accidental”; “the absolute pollution exclusion”; and, of course,
the ever present “bad faith” files. These types of files should be main-
tained for each of the most common policies interpreted by that attor-

ney. These files can be multiplied beyond necessity, but they are
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extremely valuable, so there is no harm in having access to many of
them. In this realm, at least, the maxim to follow is: If a thing is worth
doing, it is worth overdoing (obviously, this maxim applies neither to
citations nor to extraneous quotes from policy language}.

There is a fourth phone call which is often worth making. After the
opinion has been submitted, and after the insurer has had a time to
consider it, coverage attorneys should routinely call and gently try to
discuss the opinion letter with the adjuster. This call serves at least
three functions. First, it preserves the personal touch. Second, the
attorney may learn something about the case or something about the
law which she did not know. Third, she may receive valuable direct or
indirect hints on how to give her client helpful advice. Who knows? The
fourth call might lead to even more.*

D. Third Paradox

The third paradox arises out of the interface between the ad-
vice-giving function of coverage opinion letters, and their probable
function in bad faith cases. This conflict is not easily eliminated. Advice
should be given candidly. If a lawyer has doubts, they should be ex-
pressed. If the attorney believes that a position is not justified by the
pristine language of the policy, but is justified by overwhelming custom,
she should say so. Yet, the more candid the lawyer is about complexity,
uncertainty, and doubt, the less worthwhile the opinion letter is in the
context of bad faith litigation.

1. Coverage opinions and bad faith litigation

Coverage fiascos have contributed to the establishment and develop-
ment of the common law of insurer bad faith in Texas. After the Texas
Supreme Court denounced the idea that an implied covenant of good
faith and fair dealing exists in every contract,” the court affirmed that a
tort of bad faith arising out of the special relationship formed between

9. Michae! Jung has indicated to us that he has had success sending draft opinion
letters to clients clearly marked “DRAFT.” These draft opinions were accompanied by a
transmiteal letter that invited the client to review the letter and make comments. This
process should, if the letters are studied, lead to clarifications of the facts and fruitful
dialogue about the law. This method will not work very well in any but the largest, most
complex, and potentially expensive, coverage situations. In other situations, many adjust-
ers will ot be able to spare the time to study both the draft and the completed product.
Michael Jung graciously read this paper in its entirety, and, although he disagreed with
several of our earnest assertions, he kindly made a number of suggestions that improved
the paper. Naturally, he does not agree with everything we have said.

10. English v. Fischer, 660 S.W.2d 521 (Tex. 1983).
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insurer and insured exists in Texas."* Arnold involved a motorcyclist that
was struck by an uninsured motorist. Arnold, the plaintiff, made a claim
with his insurance carrier, which refused to pay the claim, although it
was not clear when or why the carrier specifically denied the claim.
According to the supreme court opinion, the carrier denied the claim
on the basis of the advice of its attorney, whom the court described as
“inexperienced in insurance matters.” Apparently, the attorney based
his recommendation to deny coverage in part on his belief that “a jury
would be prejudiced against motorcyclists.” The court further stated
that the carrier’s mistake was in failing to investigate the factual basis of
other parts of the attorney’s opinion. Nevertheless, one of the things
that gives Arnold rhetorical punch, is the idiocy of the coverage opinion.
Thus, because the attorney is the agent of the insurer, poor coverage
opinions can contribute to bad faith.” Is the opposite true? Can a
well-drafted coverage opinion alleviate bad faith?

Other states have similar stories. In Alaska, for example, common law
insurer bad faith satisfies the definition of “civil fraud,” so that an
attorney-client communication regarding a future act that might consti-
tute civil fraud is outside the purview of the attorney-client privilege
once the plaindff establishes a prima facie case of fraudulent bad
faith.”® Of course, it is not clear that bad faith meets the definition of
civil fraud in all states. Even the complete absence of a reasonable basis
does not necessarily imply scienter. It is possible that all intentional bad
faith satisfies the definition of civil fraud.

In a variety of contexts, if someone is required to act reasonably and
she acts upon the advice of counsel, evidence of that reliance consti-
tutes some evidence of reasonableness.® The lower the standard of
reasonableness, the more significant the reliance upon the advice of
counsel becomes. For example, reliance upon advice of counsel in a
malicious prosecution case can provide a virtually complete defense.
Yet, in a2 mere negligence case, advice of counsel may not be so decisive.

Under Texas law, an insurer breaches its tort-based duty of good faith
and fair dealing when it denies or delays the payment of a claim without
a good reason, or derivatively, when it fails to perform an adequate

11. Arnold v. National County Mut. Fire Ins. Co., 735 S.W.2d 165, 167 (Tex. 1987).

12. Highway Ins. Underwriters v. Lufkin-Beaumont Motor Coaches, 215 S\W.2d 904,
932 (Tex. Civ. App.—Beaumont 1948, writ ref'd n.r.e.).

13. USAA v. Werley, 526 P.2d 28, 33 (Alaska 1974).

14. Arnold indirectly stands for this proposition, and there has been a good deal of
discussion of this view in the commendations literature. See Dugan, Relignce on Advice of
Counsel, For THE DEFENSE, Nov. 1993, at 28; James C. Nielsen, Advice of Counsel in Insurance
Bad Faith Litigation: A Substantive Framework for Pleadings, Discovery and Proof, 25 TORT & INs.
L.J. 533, 537 (1990); see also James A. Morris, Jr., THE ART OF CONVERSATION (1976).
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_investigation. Logically, although not yet as a matter of law, if an insurer

fails to perform an adequate investigation but denies a claim for a good
reason, the insurer could not be held to have breached the duty of
good faith and fair dealing. From its 1987 inception in Texas, until
1993, the common law tort of insurer bad faith did not provide a clear
definition of “without a reasonable basis.” In 1993, the Texas Supreme
Court held that an insurer is not guilty of common law bad faith if it has
some reasonable basis for denying a claim.'s Thus, if an insurer denies a
claim for five reasons, and one of them is a good reason, the insurer has
not acted in bad faith. Moreover, if the insurer denies or delays a claim
for a reason which turns out to be wrong, it will not be guilty of bad
faith if the reason seemed valid at the time, assuming a satisfactory
investigation was conducted. The insurer must have an arguably legiti-
mate reason for denying the claim. Presumably, that reason cannot be a
mere pretext, otherwise it is not really a legitimate reason; but if there
is a bona fide dispute, there is no common law bad faith. The idea of a
“bona fide dispute” is probably a conceptual mansion with many rooms,
but the courts have not begun to delineate its dimensions. We propose
that if an insurer has an arguably rational basis for denying a claim—a
basis which is fairly debatable—then it should not be guilty of bad
faith.”

According to a recent Texas Supreme Court case, the policyholder
bears the entire burden of proof in demonstrating the existence of bad
faith.® This means that the policyholder must demonstrate that the
insurer did not have even one arguably good reason for denying or

15. Arnold, 725 S.W.2d at 165.

16. Lyons v. Millers Casualty ins. Co., 866 S.W.2d 597, 600 (Tex. 1993); see also National
Union Fire Ins. Co. v. Dominguez, 873 S.W.2d 373, 376 (Tex. 1994} {explaining the
application of the reasonable basis test).

17. Many cases have adopted the “fairly debatable standard” in evaluating an insurer’s
decision regarding coverage. Ses, e.¢., Davis v. Cotton States Mut. Ins. Co., 604 So. 2d 354,
358 (Ala. 1992); National Sec. Fire & Casualty Co. v. Bowen, 417 So. 2d 179, 185 (Ala.
1982); Deese v. State Farm Mutual Auto. Ins. Co., 838 P.2d 1265, 1268 (Ariz. 1992);
Garnett v. Transamerica Ins. Servs., 800 P.2d 656, 666 (Idaho 1990); Nassen v. National
States Ins. Co., 494 N.W. 2d 231, 236 (lowa 1992); Dolan v. Aid Ins. Co., 431 N.W.2d 790,
794 (lowa 1988); Pickett v. Lloyd’s of London, 621 A.2d 445, 455 (N.]. 1993); Tokles &
Somn, Inc. v. Midwestern Indem. Co., 605 N.E.2d 936, 943 (Ohio 1992); Bartlett v. John
Hancock Mut. Life Ins. Co., 538 A.2d 997, 1000 (R.1. 1988); Bibeault v. Hanover Ins. Co.,
417 A.2d 313, 319 (R.1. 1980); Champion v. U.S. Fidelity & Guar. Co., 399 N.W.2d 320,
324 (S.D. 1987); Newhouse v. Citizens Sec. Mut. Ins. Co., 501 N.W.2d 1, 5-6 (Wis. 1993);
Elliott v. Donahue, 485 N.W.2d 403, 406 (Wis. 1992); First Wyo. Bank v. Continental Ins.
Co, 860 P.2d 1094, 1101 {(Wyo. 1993).

18. Lyons, 866 S.W.2d at 600-01. See also St. Paul Lioyd’s Ins. Co. v. Fong Chun Huang,
808 S.W.2d 524, 526 (Tex. App.—Houston {14th Dist.] 1991, writ denied) (holding that
report of arson investigator provided a reasonable basis under a bona fide dispute
standard).
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delaying the claim. Of course, the policyholder’s task is simplified to
the extent that the insurer is restricted to the reasons set forth in its
denial letter.” Although the insurer has no burden to do so, a prudent
insurance company accused of bad faith will approach litigation by
affirmatively attempting to demonstrate its good faith both in summary
judgment procedure and at trial.

One way to establish good faith, and thus negate the absence of any
good reason, is to produce a comprehensive and wellreasoned opinion
letter.® If the opinion letter correctly recites the law and facts, applies
the law to the facts in a reasonable way, and generates a conclusion that
the claim should be denied in whole or in part, or that action on the
claim should be delayed, then an insurer has apparently defeated the
suggestion of bad faith as a matter of law, so long as the insurer has
followed the advice in the opinion letter.” This is not to suggest that an
insurer must follow advice given in an opinion letter in order to avoid
bad faith. An insurer may reject the advice and still be in good faith,
and the opinion letter may constitute evidence to demonstrate its good
faith, so long as the insurer reasonably relies on the legal opinion.
Obviously, if an insurer rejects an opinion of counsel, it had better do
so for clearly articulable reasons, and these reasons should be set forth
clearly in the claims file. In fact, the insurer should probably engage its
counsel! in written dialogue on the matter.

One commentator recently endeavored to set forth the elements of
the “advice of counsel” defense in the insurance context. He suggested
that there are four necessary elements: “(1) the insurer sought coun-
sel’s advice in good faith; (2) the insurer disclosed all pertinent infor-
mation to its attorney; (3) the insurer acted on the advice in good faith;
and (4) the attorney was competent in the particular area of law and
disinterested in the matter.” While these propositions should all be
true, and while they may be jointly sufficient to guarantee the absence
of bad faith in the coverage opinion context, they are not clements of

19. Is an insurer guilty of statutory or common law bad faith when it correctly denied a
claim but did so for the wrong reason? The issue of statutory bad faith is presently before
the Texas Supreme Court. Republic Ins. Co. v. Stoker, 867 S.W.2d 74, 78-79 (Tex.
App.—El Paso 1993, writ granted).

90, For ambiguous case law on this topic, see Bertero v, National Gen. Corp., 529 P.2d
608, 628 (Cal. 1974) (“[Clounsel’s advice must be scught in good faith and . .. ‘not as a
mere cloak to protect one against a suit for malicious prosecution.’”) These twa opposites
are not mutually exclusive, and they place too much emphasis on the motive for seeking
the advice, rather than on what is done with the advice.

91. Michael Sean Quinn, The Adviceof-Defense Counsel: A Response to Fischer, 72 TEX. L.
Rev. 1487, 1492-93 (1994). See also James M. Fischer, Should Aduvice of Counsel Consiitute a
Dejense For Insurer Bad Faith?, 79 Tex. L. Rev. 1447, 1461-85 (1994).

99, Nielsen, supra note 14, at 543.
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the defense, because they are not individually necessary to the defense.
For example, it is not necessary that the insurer seek counsel’s advice in
good faith. The insurer might seek counsel’s advice in bad faith and

come into a state of good faith by having been jolted by counsel’s vivid,

perceptive, and well-reasoned opinion letter. It also is not necessary
that the insurer disclose all pertinent information to its attorney. The
insurer may not have all of the pertinent information, and might com-
mission the lawyer to complete the investigation. Moreover, if the opin-
ion letter came to the correct conclusion, even though missing
pertinent information, if the insurer acted on the letter appropriately,
and if the failure to disclose all of the pertinent information was noth-
ing more than negligent, the opinion letter should still immunize the
insurer from bad faith. There are similar problems with the other
elements.

2. One rotten—and to be resisted—resotution

One way to resolve the third paradox between the opinion letter
functions of giving advice and providing a bad faith defense is for the
coverage attorney to dispatch two coverage communiqués to the in-
surer. One of them will be the coverage opinion letter designed for
public consumption (for production, discovery, and use in court), and
one will convey a fully comprehensive and qualified opinion. The two
communiques might consist of two letters, but, more likely, they would
consist of one letter and a fourth telephone call.

While this double opinion resolution may be tempting, it should not
be done. First, it is likely to be self-defeating. If the insurer waives the
attorney-client privilege with respect to the opinion letter by asserting
the advice of counsel as a defense, the privilege may thus be deemed
waived for all communications ancillary to the letter.® In other words, if
the meaning of the letter cannot be understood outside the context of
other communications, waiver for one may imply waiver for the other.

23. No Texas case has considered this matter in the insurance context. The law of
insurer bad faith is still too young to expect much of a decision history. Nevertheless, in
other areas of the law where there is an advice of counsel defense, courts almost uni-
formly hold that the invocation of the defense is a waiver of the attorney-client privilege.
The only question is: How far does the waiver extend? See Conkling v. Turner, 833 F.2d
431, 434-35 (5th Cir. 1989); Bowne of New York City, Inc. v. AmBase Corp., 150 F.R.D.
465, 487-89 (5.D.N.Y. 1993); SEC v. Forma, 117 F.R.D. 516, 523 {S.D.N.Y. 1987); Board of
Trustees v. Coulter Corp., 118 F.RID. 532, 533 (5.D. Fla. 1987) Russell v. Curtin Matheson
Scientific, Inc., 493 F. Supp. 456, 458 (S.D. Tex. 1980); Pitney-Bowes v. Mestre, 86 F.R.D.
444, 446-47 (S.D. Fla. 1980}; Handgards, Inc. v. Johnson & Johnson, 413 F. Supp. 926,
929 (N.D. Cal. 1976); Hearn v. Rhay, 68 F.R.D, 574, 581 (E.D. Wash. 1975}; Garfinkle v.
Arcata Nat'l Corp., 64 F.R.D. 688, 689-90 (5.D.N.Y. 1974); Republic Ins. Co. v. Davis, 856
S.w.2d 158, 163 (Tex. 1993).
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Even if waiver is not implied, if the policyholder pursues discovery
vigorously, the policyholder will have a log of documents with respect to
which the privilege is not waived, and the court will have seen them,
regardless of whether they come in the form of ancillary letters, or in
the form of telephone memoranda. This probably destroys any possibil-
ity of summary judgment, and renders it unlikely that a court will allow
the coverage opinion, designed for court consumption, to be used at
trial.

The double opinion option also strikes us as improper practice. In
addition to being self-defeating, the ethics of the situation troubles us.
What is going on sounds too much like fraud, or at least like some sort
of discovery abuse. We acknowledge that the Code of Professional
Responsibility contains no rule prohibiting this sort of conduct, but it
smacks of deception.

3. Waiving the attorney-client privilege

The decision to waive the attorney-client privilege with respect to a
coverage opinion letter cannot be made lightly. We have already sug-
gested the problem of implied waivers for ancillary documents. We are
also concerned about implied waiver for other coverage opinions pre-
pared by the same attorney, or by the same firm.

Insurers frequently limit the number of firms they engage to provide
coverage opinions for good reasons. One of them is economic. Another
is that insurance coverage is a niche practice, where reservoirs of learn-
ing and practical experience are extremely valuable. In legal situations
where there are recurrent themes and problems, forms are used. Many
coverage attorneys who have a large number of duty-to-defend coverage
opinions to deliver, develop a standardized discourse upon the Texas
law of the duty-to-defend. This befits a form, and routinely appears in
formal opinion letters.

If the waiver of the attorney-client privilege for a coverage opinion
letter might lead to the implied waiver of that privilege for other letters,
this matter must be carefully considered. The route from the letter
produced, to the letters not produced is quite simple. The policyholder
might take the deposition of the lawyer who wrote the coverage opinion
and ask him which sections of the letter were canned. If the lawyer
identifies several, and is then induced to go on and say that he fre-
quently relies upon forms, the policyholder might have the right to
discover redacted versions of other letters on somewhat the same topic.
And, as we all know, the idea of a “somewhat similar topic” is an
accordion-like concept, which can be expanded quite far under the
right circumstances.




e

L. Rev. 479] COVERAGE (OPINIONS 95

4. Third paradox revisited

There is really no resolution to the third paradox. There is simply an
ineradicable tension between the function of giving unabashed advice
in private, and publicly vindicating the proposition that one acted upon
a reasonable basis. There appears to be a tendency in the common law
of insurer bad faith which indicates that the tort is going to be reserved
only for outrageous misconduct by an insurer. An insurer must have
some leeway in dealing with claims because the facts are frequently
uncertain, and because the insured has an incentive to maximize the
probability of coverage, as well as the amount. And there are other
reasons as well: the claims process can be a rocky road; insurance
coverage can be relatively complicated (even for an insurance com-
pany); and the law of coverage changes over time. The existence of
some leeway is not a justification for misconduct, although it may
constitute an excuse for an occasional slip. Also, leeway is not appropri-
ate in every circumstance. This is the fundamental difference between
the first party situation and the third party situation.”

There is no law addressing the relationship between the probability
assignable to a particular reason for denying coverage, and whether the
insured’s carrier has a reasonable basis for its actions. Further, it is not
likely that there will ever be helpful law on this point. It is fairly obvicus,
in this context, that if a lawyer advises an insurance company that a
given argument on behalf of no coverage should succeed before a court
in a perfectly rational world, and if there is a sixty percent chance that it
will succeed in our world, then this should constitute enough
probability to defeat any suggestion of bad faith. But there are compli-
cations. How the law treats assessments of probability may depend upon
whether the uncertainty derives from fact, or whether it derives from
law. Obviously, in an unsettled area of the law, low probabilities as to
the legal aspects of the opinion do not necessarily mean that there is no
reasonable basis for the carrier’s action.® Further, the factual aspects of
the opinion may be complicated. An insurance carrier is expected to

24, In a first party situation, if an insurer makes a mistake, for example, by erroneously
determining that there is no coverage, the insurer will be liable under the contract but
not necessarily for bad faith. In the third party situation, under Texas law, if an insurer
makes a mistake in refraining from settling a case, it will not be liable at all {not even
under the contract), unless its mistake was negligent, in which case, it is liable in tort {(but,
again, not under the contract). For the seminal case concerning the negligent failure to
settle, see G.A. Stowers Furniture Co. v. American Indem. Co., 15 S.W.2d 544 {Tex.
Comm’'n App. 1929, holding approved). We are talking here only about genuine, and not
pretextual reasons, See supra note 19.

95. Clemco Indus. v. Commercial Union Ins. Co., 665 F. Supp. 816, 827-23 (N.D. Cal.
1987) (adhering to a manifestation trigger theory for the term “occurrence” in the 1970s
and 1980s was not bad faith, even though the theory is incorrect).




46 NATIONAL INSURANCE Law REVIEW [36 S. TEX.

know what happened with a high degree of certainty in the absence of
conflicting factual scenarios. Obviously, if there are materially conflict-
ing factual scenarios, probability assessments are extremely difficult.
Material and credible factual disputes may, in and of themselves, consti-
tute a reasonable basis for denying a claim. The upshot of this discus-
sion is that there is no obvious connection between the probability that
an opinion is right, and whether the insurance carrier has a reasonable
basis for denying a claim. There is some relationship, to be sure, but the
relationship is complex.

We do have one suggestion for dealing with part of the problem
created by the fact that coverage opinions must come to a conclusion
(or must be definite); the. fact that they must bear something in the
nature of probability assignments, even if they are non-arithmetic; and
the fact that acknowledged and elaborated uncertainty breeds bad faith
allegations, if not bad faith victories. Some carriers divide coverage
opining from bad faith opining. If such an insurer senses that an
allegation of bad faith may be in the offing, they might hire a second
lawyer to review the first coverage opinion and then provide an opinion
about that opinion, together with an opinion about their bad faith
exposure. The best way to handle this is to open a separate bad faith file
and assign a separate adjuster. Many carriers have trained a select cadre
of senior claims people to work on bad faith problems. Communication
about the case bétween the line adjuster and the bad faith adjuster
should be one-way only, at least with respect to information. The prob-
lern with this suggestion is that it is rather expensive, and credible
threats of bad faith do not come up in even the bare majority of cases.
As a result, prudent insurers often defer obtaining bad faith opinions,
and occasionally they wait until it is too late.

III. Seecrric Torics

A number of legal topics are routinely discussed in coverage opinion
letters. These topics are more complicated than people think, but in
any case, black-letter-law discussions of these topics frequently miss
some terribly important features. We have selected five issues for discus-
sion here: rules pertaining to ambiguity, which apply to all types of
policies; the duty to defend, which is important in dealing with all sorts
of liability policies, and within which there are several currently impor-
tant sub-issues (such as the types of injuries covered by liability poli-
cies}); the completed operations exclusion in general liability policies;
and the problem of subsidence and property policies. Finally, we dis-
cuss a kind of procedural issue: How can an insurer safely preserve its
right to deny a claim after starting to work on the claim?
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A. Contra-Insurer Ambigunity Rule

It is often said that all ambiguities in insurance policies are to be
resolved against the insurer and in favor of the insured. Some Texas
cases say if the policyholder articulates a minimally reasonable interpre-
tation of an ambiguous term in a policy, the term is to be given that
construction, even if the insurer’s interpretation is more reasonable.” It
is also often said that insurance policies are to be construed strictly
against the insurer, and that terms and exclusions are construed even
more strictly.” This rule seems very draconian, but even in its standard
formulation it has reasonable limitations. First, ambiguity will not be
found because of the abstract possibility of ambiguity.® All terms are
open-textured and, therefore, theoretically vague (and hence legally
ambiguous) in some situations. Terms must be read in context, how-
ever; indeed, policies must be read as a whole.” Second, mere disagree-
ment about the meaning of terms does not make a term ambiguous.®
Third, mere complexity, and the accompanying need for skull-work,
does not imply the presence of ambiguity.* Fourth, whether there is an
ambiguity is 2 matter for the court to determine.® After that, things get
a little hazy. For example, theoretically, juries determine the meaning
of an ambiguous term after the trial court makes an initial determina-
tion of a term’s ambiguity.® Query: Can the function of juries in the

26. Hall v, Great Nat’l Lloyds, 275 S.W.2d 88, 89-90 (Tex, 1955); see also American
Guarantee v. Shel-Ray Underwriters, Inc., 844 F. Supp. 325, 820 (8.D. Tex. 1093) (holding
Texas law construes insurance policies strictly in favor of the insured}.

27. Continental Casualty Co. v. Warren, 254 S.W.2d 762, 763 (Tex, 1953).

28. Glover v. National Ins. Underwriters, 545 S,W.2d 755, 761-64 (Tex. 1977).

29, Trahan v. Southland Life Ins. Co., 289 S.W.2d 753, 757 (Tex. 1956). Context is
extremely important. Consider the fact that the collapse of Barings Bank is being investi-
gated by Britain’s Serious Fraud Office. Richard W. Stevenson, Fraud Fnquiry On Barings In
Britain, N.Y. TIMES, Mar. 4, 1995, at Y19, “Serious” as opposed to what? "Commercial?”
“Mirthful?” “Lighthearted?” Context tells the story.

30. Republic Nat'l Life Ins, Co. v. Spillars, 368 S.W.2d 92, 94 (Tex. 1963); see also
National Sec. Life & Casualty Co. v. Davis, 257 S.W.2d 943, 945 (Tex. 1953) (concluding
that express provisions were clear even though disputed by the insured).

31. County of Maverick v. Texas Ass’n of Counties Workers' Compensation SelfIns.
Fund, 852 S.W.2d 700, 705 (Tex. App.—San Antonio 1993, no writ). :

32. Moultrie int'l Co. v. Universal Underwriters Ins. Co., 545 F.2d 543, 54445 {5th Cir.
1977).

33. First Am. Title Ins. Co. v. Adams, 829 S,W.2d 356, 361 (Tex. App—Corpus Christi
1992, writ denied); National Union Fire Ins. Co. v. Hudson Energy Co., 780 S.W.2d 417,
420 (Tex. App.—Texarkana 1989), affd, 811 S.W.2d 552 {Tex. 1991); Ishell v. Williams,
738 8.W.2d 20, 24-25 (Tex. App.~Texarkana 1987, writ refd n.r.e,); Walker v. Horine,
695 5.W.2d 572, 577 (Tex. App—Corpus Christi 1985, no writ); Amistad, Inc. v. Frates
Communities, Inc., 611 SW.2d 121, 127 (Tex. Civ. App.—~Waco 1980, writ refd n.r.e.); see
aiso Harrigan v. Liberty Mut. Fire Ins. Co., 566 N.Y.5.2d 755, 756 (N.Y. App. Div. 1991)
(stating that the court determines whether the term is ambiguous necessitating a jury

g
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face of ambiguous terms be reconciled with the contra-insurer ambigu-
ity rule which prescribes that the policyholder’s proposed interpreta-
tion will be adopted if it is minimally reasonable?

The black-letter formulations of the contra-insurer ambiguity rule
make it sound as though its application is automatic in every insurance
contract after a policyholder identifies a minimally reasonable interpre-
tation that conflicts with the insurer. This inference is probably not
true. The contra-insurer ambiguity norm is a consequence of general
principles of contract interpretation.* In any contract, ambiguities are
construed against the drafting party.® Although the matter is not usu-
ally addressed in these terms, under Texas law, insurers are the con-
structive draftsmen of all standard form insurance contracts, even
though the company that uses the form may not have actually drafted
it. The form may also have been approved by the Texas Insurance
Commission. The reasoning behind the contra-insurer ambiguity rule
could be that insurance forms are drafted by organizations which serve
the insurance industry. Or, perhaps the reasoning is that insurance
contracts are contracts of adhesion so they should be construed against
the stronger party and, outside of the insurance markets for large
businesses, insurers are almost always the stronger party.

If the contra-insurer ambiguity rule is really a direct consequence of
the general rules of contract construction, then its application to am-
biguous terms should not be automatic.*® In fact, it should be a rule of
last resort, to be applied only after extrinsic evidence of various sorts is
considered. Such evidence would include the insurer’s underwriting
file, the insurer’s risk management file, the broker’s file, market cus-
toms and market understandings, as well as the objectively exhibited
subjective intent of those who actually negotiated the contract. Perhaps
the contra-insurer ambiguity rule is formulated without reference to
extrinsic evidence because such evidence does not exist in the vast
majority of insurance disputes. Insurance contract controversies be-
tween individuals and insurers, where the contract is an “off-the-shelf”
form, will generally not involve extrinsic evidence, and so the route to
the contra-insurer ambiguity rule will be both natural and direct.* This

trial); Hartford Accident & Indem. Co. v. Wesolowski, 305 N.E.2d 907 (N.Y. 1973) {reiter-
ating that it is the responsibility of the court to interpret contracts).

34. See sources cited supra note 33,

35. General Am. Indem. Co. v. Pepper, 339 5.W.2d 660, 661 (Tex. 1960); see also First
Tex. Prudential Ins. v. Ryan, 82 8.W.2d 635, 637 (Tex. Comm’n App. 1935, holding
approved) (stating that insurance polices are governed by general contract rules).

36. Gonzalez v. Mission Am. Ins, Co., 795 S.W.2d 734, 739 (Tex. 1990) (Hechy, |,
dissenting).

37. Schering Corp. v. Home Ins. Co., 712 ¥.2d 4, 10 n.2 (2d Cir. 1983); In r¢ Ambassa-
dor Group, Inc., 738 F. Supp. 57, 62-3 (E.D.N.Y. 1990); Louisiana Ins. Guar. Ass’'n v,
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effect does not imply that the rule is, in all circumstances, automatic. A
number of jurisdictions have adopted the rule of last resort theory of
the contra-insurer ambiguity rule in insurance cases. Commentators
have subscribed to this rule for many years,® and at least one Texas
Supreme Court case, which has been cited in numerous insurance
cases, recites the “rule of last resort” version of the contra-insurer
ambiguity rule in a non-insurance context.*

Given the foundation for the contra-insurer ambiguity norm, it
should not apply to manuscripted policies or to manuscripted endorse-
ments which are genuinely negotiated. sz definition, negotiated,
manuscripted insurance contract language should fall outside the
bounds of the contra-insurer ambiguity rule.* Apparently, however, no
Texas case explicitly adopts this view. On the other hand, when a policy
is drafted by an organization of insureds, then the contra-insurer ambi-
guity norm may not apply.* Also, pursuant to a comprehensive antitrust
lawsuit brought by a number of states against various components of
the insurance industry, the Insurance Services Office (ISO) will no
longer be controlled by the insurance industry.® This means that when
new ISO forms are produced, they will not be drafted by the insurer.
This fact may weaken the hold of the contra-insurer ambiguity norm on
the interpretation of widely-used standardized insurance contracts.

This version of the contra-insurer ambiguity rule has implications for
coverage opinion letters. In any situation where an ambiguity in a

Interstate Fire & Casualty Co., 630 So. 2d 759, 763~64 (La. 1994); Hartford Accident &
Indem. Co. v. Wesolowski, 305 N.E.2d 907, 910 (N.Y. 1973); Denny's Restaurants, Inc. v.
Security Union Title Ins. Co., 859 P.2d 619, 628 (Wash, Ct. App. 1993}; Michael 8. Quinn
& H. Michelle Caldwell, Insurance, Ambiguity, and the Sophisticated Insured, 4 Exv. CLaivs .
89, 978 (1991) (cases collected).

38. Quinn & Caldwell supre note 37, at 112 nn.32-33.

39, Universal C.I.T. Credit Corp. v. Daniel, 243 5.W.2d 154, 157 (Tex. 1951). This case
was most recently cited in National Union Fire Ins, v. CBI Indus., No. D-4353, 1995 WL
92215, at *2 (Tex. Mar. 2, 1995} (not released for publication; subject to revision). This
contains another extremely interesting remark which should have some influence upon
the construction of insurance policies in Texas: “Courts usually strive for uniformity in
construing insurance provisions, especially where, as here, the contract provisions at issue
are identical across the jurisdictions.” Netional Union Fire Ins., 1995 WL 92215, at *3, Texas
now recognizes that insurance is a national market and is committed consensus in
interpretation, where possible. This rule, obviously, further limits contra profereniem.

40. Northbrook Excess & Surplus Ins. Co. v. Proctor & Gamble Co., 924 F.2d 633, 639
(7th Cir. 1991); Bradley Bank v. Hartford Accident & Indem. Co., 562 F. Supp. 241, 243
(W.D. Wis. 1983); see also Shearson/American Express, Inc, v. First Continental Bank &
Trust Co., 579 F. Supp. 1305, 1311 (W.DD. Mo. 1984} (holding that agreed terms are
outside the doctrine); DiSanto v. Enstrom Helicopter Corp., 489 F. Supp. 1352, 1363
(E.D. Pa. 1980) (holding that typewritten additions are not within the doctrine).

41. Sharp v, FSLIC, 858 F.2d 1042, 1046 (5th Cir. 1988).

42. Matt Seigal, Jn re Insurance Antilrust Litigation, AM. Law., Dec. 1994, at 95-96.
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contract of insurance might be resolved by reference to extrinsic evi-
dence, that evidence should be obtained and reviewed, and appropriate
witnesses should be identified and interviewed. At the same time, the
cauticus attorney should remember that most formulations of the con-
tra-insurer ambiguity rule are rough and ready, designed only for the
context in which they are employed. For this reason, many such formu-
Jations appear to endorse an automatic interpretation of that rule, as
opposed to a rule of last resort interpretation. This is the sort of thing
which should be brought to the attention of the insurer in the coverage
opinion letter itself. '

1. Dictionaries

What is the connection between the presence of an ambiguity in an
insurance policy and the use of dictionaries? On the one hand, if the
insured is entitled to a favorable construction whenever it can produce
a minimally reasonable reading of an insurance contract, then one
would expect dictionaries to be extremely important as repositories of
meanings which are at least minimally reasonable. And, it is certainly
true that courts utilize dictionaries to solve linguistic quandaries. In-
deed, there may be a trend favoring their increased use.* The use of
dictionaries should be undertaken with skepticism, however. First, as
pointed out above, determining whether a term in a contract is ambigu-
ous should always be done in context. Dictionaries list meanings in the
abstract, even when they provide examples. Second, since terms are
open textured, even the contra-insurer ambiguity norm must be ap-
plied intelligently, in the light of common sense, and not mechanically.

43, Most of the recent commentary on dictionaries and interpretation focuses on
statutory construction. Note, Looking it Up: Dictionaries and Statutory Interpretation, 107
Haryv. L. Rev. 1437, 143940 ( 1994), See Interstate Fire & Casualty Co. v. Arch Dioceses, 35
F.3d 1595, 1329-30 (9th Cir. 1994) (interpreting the definition of occurrence). Bui see
MCI Telecom. Corp. v. American Tel. & Tel. Co., 114 8. Ct. 2228, 2220-30 (1994)
(addressing the meaning of the term “modify”). And note the caustic comments of
William Safire, Scabia v. Merriam-Webster, N.Y. TIMES Mac., Nov. 20, 1994, at 30, 31. See also
Bradley C. Karkkainen, "Plain Meaning” Justice Scalia’s furisprudence of Strict Statutory Con-
struction, 17 Harv. J.L. & Pun, PoL'y 401, 404, 441-45 (1994) (discussing Justice Scalia’s
reliance on dictionaries). Sometimes issues of definition become quite metaphysical. See
Kevin D. Hill, The Endangered Species Act: What Do We Mean by Species?, 20 B.C. ENvTL, AFF. L.
Rev. 230, 240 (1993). Query: Is there an analogy between statutory construction and the
interpretation of insurance contracts? A similarity: standardization. Another similarity:
temporal duration, A dissimilarity: the relevance of democratic theory of statutory con-
struction. Jane S. Schacacter, Metademocracy: The Changing Structure of Legitimacy in Stalu-
tory Interpretation, 108 Harv. L. Rev. 598, 603-05 (1995). Of course, we must always
remember, it is an insurance policy we are expounding here and nothing more. See
WiLLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION {1994).
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Over-reliance upon dictionaries might lead to a mechanical, unthink-
ing, and therefore unintelligent deployment of the contra-insurer ambi-
guity rule. Third, dictionaries often provide their own rules for how
they should be used. These rules must be studied before a definition is
utilized. For example, it is significant to determine whether the diction-
ary lists meanings in the order of their emergence in the English
language, or in the order of their importance, or in the order of the
term’s frequency of use. Finally, it must be remembered that dictiona-
ries sometimes contain errors.

Consider for example, the Insurance Dictionary compiled by Michael
C. Thomsett. It defines first party coverage as follows: “The portion of a
loss that is assigned to a reinsurer, when losses exceed the issuing
company’s retention limits.™ This definition contains a howling mis-
take. First party coverage has nothing to do with the existence of
reinsurance. Rather, it has to do with whether the coverage is for the
insured’s personal property, real property, or the insured’s own person,
as opposed to insurance for liability which the insured might sustain
against a third person.®

Not all mistakes are as obvious as the one above. We pick on Thom-
sett again. He defines “umbrella policy” as follows: “A business liability
policy that offers protection above the policy limits of other, existing
policies. The purpose is to protect against losses that are uncovered in
standard contracts.™® Rubin’s dictionary is no better. It defines “um-
brella liability insurance” as “excess liability coverage above the limits of

a basic business insurance policy . ... " Each of these definitions con--
‘tain two mistakes. First, they conceptually link umbrella policies with

business liability policies. If that definition were correct, then it would
be a contradiction in terms to have an umbrella policy for personal
liability. It is not a contradiction. Indeed, such policies are available in
the open market. Second, these definitions equate umbrella policies
with excess policies. In fact, umbrella policies are so named precisely
because they include coverages which may not be included in underly-
ing policies. Thus, umbrella policies are, in general, excess policies, but
they are more than excess policies. They inctude insurance for what
may have dropped down between the cracks in underlying policies.

44. MicHarL C, THOMSETT, INSURANCE DicTIONARY 74 (1989) [hereinafter THoMSETT}. Also
consider the definitions of “Reinsurance” and “Retention.” Id. at 175, 181.

45. HaRvey W. RUBIN, BARRON’S DICTIONARY OF INSURANCE TERMS 154 (1991) [hereinafter
Ruamvi.

46. THOMSETT, supra note, 44, at 216, Consider also the definitions of “blanket contract,”
“Business Owner's Policy” (BOP), and “liability insurance.” /4. at 20, 21, 112.

47. RUBIN, sufra note 45, at 433,

.
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Thus, umbrella policies in the area of liability insurance bear some
similarity to “difference in condition” policies in the property area.

Not all dictionaries are as poor as Thomsett’s. Nevertheless, some
widely used dictionaries are quite controversial. There was a storm of
ample, regarding Webster's Third when it came out in
1061. This controversy clearly indicates that dictionaries involve the
deployment of normative principles.® Thus, dictionaries are if indica-
tive only and not dispositive.* In other words, judges must decide issues
of meaning based upon their informed linguistic intuitions, and they
should not be bound by dictionary entries, wherever they are to be

protest, for ex

found.

One other thing needs to be said about the contra-insurer ambiguity
rule, although it has very little impact on coverage opinions. Some
jurisdictions subject the rule to a sophisticated insurance purchaser
exception. The idea is that the contra-insurer ambiguity rule makes no
sense when the insurance purchaser is as sophisticated as the insurance
seller.® This variation on the rule makes a good deal of sense, although
there is no express support for it in Texas cases. Precisely because the
rule is adopted in some jurisdictions, but not in Texas, the rule should
not play any role in coverage opinions. For now, it is a litigation doc-
trine, not a notion to be relied upon in advance.

2. A timely example

Courts today are awash in breast implant cases. Lurking behind these
products liability negligence cases are insurance coverage cases. Many
courts also have a large number of sexual abuse cases, and coverage
litigation is not far behind. Indeed, the coverage litigation in the sexual
abuse area is more developed than it is in the breast implant area.”

48. See HERBERT C. MORTON, THE STORY OF WEBSTER’S THIRD: PHILLIP GOVE'S CONTROVERSIAL
DICTIONARY AND 115 CRITIC (1994), For a recent summary of the principles of lexicography,
see SONEY I Lanpau, DicTionariEs: THE ART 8 GrarT OF LEXICOGRAPHY {1993). Probably all
dictionaries presuppose theories. If so, then there is no such thing as a purely reportive
dictionary. Hence, every dictionary entry must be tested against linguistic intuitions of
“native speakers.” Even the venerable Oxford English Dictionary embodies the theory which
is subject to limitation and critique. RiCHARD W. BAILEY, DICTIONARIES OF ENGLISH; PROSPECTS
FOR THE RECORD OF OUR LANGUAGE (1987); JOHN WILLINSKY, EMPIRE OF WORDS: THE REIGN OF THE
OED (1994).

40, JEFFREY W, STEMPEL, INTERPRETATION OF INSURANCE CONTRACTS: LAW AND STRATEGY FOR
[NSURERS AND POLICYHOLDERS 91 n.16 (1994). Dictionaries are probably especially unreliable
in situations where foreign words have recently become part of the English language. For
a tongue-in-cheek consideration of this topic, see Alex Kozinski & Eugene Volokh, Lau-
suit, Shmawsuit, 103 YALE L.J. 463 (1993).

50. Quinn & Caldwell, supra note 37, at 91; STEMPEL, supra note 49.

51. Silverball Amusement v. Utah Home Fire Ins. Co., 842 F. Supp. 1151 (W.D. Ark.
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As sexual abuse grew as a field of tort litigation, the insurance
industry adopted a sexual molestation exclusion. One of the more
frequently used exclusions is the ISO form, which reads as follows:

ABUSE OR MOLESTATION EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY
COVERAGE PART

This insurance does not apply to “bodily injury,” “property dam-
age,” “advertising injury” or “personal injury” arising out of:

(a) the actual or threatened abuse or molestation by anyone of any
person while in the care, custody or control of any insured, or

(b) the negligent:

(i) employment;

(ii) investigation;

(iit) supervision;

(iv) reporting to the proper authorities, or failure to so report; or
{(v) retention

of a person for whom any insured is or ever was legally responsible
and whose conduct would be excluded by (a) above.

No one doubts that this exclusion unambiguously rules out coverage
for sex between adults and young children~——inmates in day care cen-
ters, pupils in elementary schools, children at summer camp, alter boys,
and the like. Everyone understands that the Abuse or Molestation
Exclusion removes coverage for genuine pedophilia, incest, and its near
cousins.” All of this is perfectly clear.

a. Some problems

Not everything is so clear. As children get older, they become less

1994); Allen v. Automobile Ins. Co., No, B14-93-00590-CV, 1994 WL. 715801 (Tex.
App—Houston [14th Dist.] Dec. 99, 1994, n.w.h.) (not released for publication; subject
to revision),

52. See ELINOR BURKETT & FRANK BRunI, THE GOSPEL OF SHAME: CHILDREN, SEXUAL ABUSE AND
THE CATHOLIC CHURCH (1993); Jav R. FErErMan, PEDOPHILIA: BIOSOCIAL DIMENSIONS (1990);
DavID FINKFLHOR, SEXUALLY VICTIMIZED CHILDREN (1979); JuprtH L. HERMAN, FATHER-DAUGHTER
INCEST (1981); LEONARD SHENGOLD, SOUL MuUrpER: THE FFFECTS OF CHILDHOOD ABUSE AND
DepRIVATION (1989); James B. TwitcHeLL, FORBIDDEN PARTNERS: THE INCEST TABOO IN MODERN
CyLTure (1987).




104 NATIONAL INSURANCE Law REVIEW (36 S. TEX.

children and more adults. At some poing, there is a never-never land
where they are betwixt-and-between. But just where is that point? And is
age the only indicator? (Of course, sex between wo adults can be
abuse, such as between psychiatrist and patient. That is a different issue,
however.)

Is this exclusion effective to bar coverage for consensual sex between
a college sophomore and a graduate student five years her senior who is
an assistant in her “International Politics” course and the grader of her
examination? Is this exclusion sufficient to bar coverage for a consen-
sual sexual liaison between a high school junior enrolled in a boarding
school and a teacher-coach who lives on the premises? Would it make
any difference in the last hypothetical if the student and the teacher
were both African-American and part of a less than one percent minor-
ity at the school? Would it make any difference if the student were male
and the teacher female?

It seems to us that consensual sex between a high school teacher and
a high school student constitutes sexual abuse, even if it does not
constitute sexual molestaton. This is particularly true in a boarding
school context, and even more true if the couple is part of a discrete
and insular minority, We are inclined to think that even consensual sex
between a high school junjor and her teacher is abuse per se. Even if
that strong claim is not true, the probable presence of intense transfer-
ence running from the student to the teacher, and the probability that
the teacher is manipulating that transference in a selfish manner, is so
high that the relationship should be presumptively abusive.”

Curiously, in order to obtain coverage under these circumstances,
the school—or more probably the student who is likely to be the as-
signee of the school in the coverage litigation—must claim that the sex
was injurious but not abusive. Although we readily concede that the
exact contours of the edges of the word “abuse” are not as clear, for
example, as the contours of the term “molecule,” we think the term is

53. On the phenomenon of transference, see GREGORY P. BAUER, THE ANALYSIS OF TRANS-
FERENCE IN THE HEAR AND Now {(1993); MERTON M GILL, ANALYSIS OF TRANSFERENCE (1982);
Lester LUBORSKY & PauL CRriTs-CHRISTOPH, UNDERSTANDING TRANSFERENCE (1990}, See also G.G.
Juwe, THE PsYCHOLOGY OF ‘TRANSFERENCE  (1946). On ' the phenomenon of
counter-transference, which also seems to be significant in sexual abuse cases, see MICHAEL
GorrkiN, THE UsEs OF COUNTER TRANSFERENCE (1987); James F. MASTERSON, COUNTER TRANSFER-
ENCE AND PSYCHOTHERAPEUDIC TECHNIQUE {1983); EDMOND SLAKTER, COUNTER-TRANSFERENCE
{1987). It should be obvious from this list of citations that we do not believe that sexual
abuse is confined to cOntracts between adults and children. Sexual congress between
therapists and patients, priests and adult penitents, sometimes lawyers and clients, and s0
forth, may all constitute instances of abuse. Marvin H. Firestone & Robert }. Simon,
Intimacy Versus Advoccy: Attorney-Client Sex, 27 TORT & INs. L.]. 679, 681-82 (1992).
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sufficiently clear to cover the high school hypo. The college hypo is a
different matter.

The college hypo raises all sorts of interesting questions about the
relationship between language and social convention. Of course, the
sexual harassment of female students by professors has never been
officially permitted, and it should not be condoned.”* Nevertheless,
college professors marry their students from time to time; affairs be-
tween students and professors are not unheard of; and, in most univer-
sities, administrators try to look the other way as the students live their
lives as they see fit. There is sometimes even administrative complicity
in professional shenanigans. There is an underground story about a
well known Oxford don who has been “transferred” from college to
college.

The issue here is not what is “really” moral or even “really” prudent.
The issue is what constitutes abuse. Does the term “abuse” cover a
collegiate situation? We are inclined to think that it does not, at least
per se, in the way we think it works for primary and secondary educa-
tion. Obviously, there are situations on the college scene where trans-
ference could be cynically manipulated, and this may constitute abuse.
We are not at all confident of our observation about the college scene.
Peter Rutter, a physician and Jungian analyst who has studied this
situation in some detail in a variety of forums, thinks we are dead
wrong.”

54. The story is, of course, more complicated than this. Compare BILLIE W. DziEcH &
Livpa WINER, THE LECHEROUS PROFESSOR: SEXUAL HARASSMENT ON Campus (2d ed. 1990) with
KATIE RoipE, THE MORNING AFTER: SEX, FEAR AND FEMINISM ON CampUs 85-113 (1993); see alse
WiLLIAM Gass, THE TUnNEL (1995}, '

55. PETER RUTTER, FORBIDDEN ZONE: WHEN MEN IN POWER—THERAPISTS, DOCTORS, CLERGY,
TEACHERS, AND OTHERS—BETRAY WOMEN'S TRUsT (1989). Rutter argues “that any sexual behat-
ior by @ man in power within what I define as the Jorbidden zone is inherently exploitative of a
womun’s trust. Because he is the keeper of that trust, it is the man’s responsibility, no matter
what the level of provecalion or apparent consent by the woman, to assure that sexual behavior
does not take place.” Id. at 21 (emphasis added). A relationship creates 2 forbidden zone
in which a woman is phenomenologically describable as the less dominant party in a
relationship which may be described as having immeasurable non-sexual value. This
non-sexual value leads to an inherently parental relationship. Sexual fantasies, according
to Rutter, are not unusual in such relationships. However, it is not the actual sexuality
which is important, but the symbol of sexual intercourse which is a way of understanding
what a relationship of immeasurable value means and a way to conceptualize the passion
inherent in such relationships. /4. at 55. Rutter places a good deal of emphasis upon the
derivation of the work “abuse,” which comes from “nse” and means “a departure from the
purpose.” “l can think,” says Rutter *of no more succinct deseription of sex in the
forbidden zone.” Jd. at 41. Porta |. Bott, who was kind enough to comment on vartous
aspects of this article, finds Dr. Rutter’s rhetoric paternalistic with respect to adult
women, although she thinks his central conclusion is correct. Ms. Bott was one of our
most helpful critics, and we thank her.

N
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Clearly, if we are right that ostensibly consensual teacher-student sex
in the high school context is at least presumptively abuse per se, and if
we are right that not all teacher-student sex in the college scene is even
presumptively abuse per se, then the term “abuse” has an element of
vagueness built into it. Not only will the meaning of the term play some
role in rebutting the presumptions, but there may be borderline cases,
the status of which is not clear. What is to be said of older women who
have gone back to school? What about graduate students? Or law stu-
dents? However, the existence of some vagueness at the edges of a term
does not make the term ambiguous to its core. There will be many cases
where the term is clear enough so that there should be no finding of

ambiguity.

b. Some semantic considerations

We have seen lawyers argue that the term “abuse” applies only to
non-consensual sex. One of the arguments proffered is that it would be
illogical to speak of a “threatened” consensual sexual relationship. In
additon, such lawyers argue that abuse refers only to physical abuse
caused by excessive force of violence, such as forcible rape or actual
battery. Finally, we have seen lawyers argue that the definition given in,
for example, Webster’s Third, make the term abuse hopelessly ambigu-
ous. The first definition of abuse in this dictionary gives five separate
meanings: (1) to attack or injure with words; (2) to deceive; (3) to put
an object to use other than the one intended; (4) to use an object in
such a manner as to injure, hurt or damage the object as in, abuse a
horse by overworking it, to abuse one’s eyes by reading in a dim light;
and (5) to masturbate. These are all definitions of the phrase “to
abuse.” The definition of the noun abuse is similarly multifaceted: (1) a
corrupt practice or custom; (2) an improper or incorrect use; (3) a
deceitful act; (4) vilifying language; (5) sexual violation or sexual inde-
cency; and (6) physically harmful treatment.

Itis the noun which is utilized in the Abuse or Molestation Exclusion,
and the argument designed (o prove ambiguity based upon the diction-
ary should, therefore, be restricted to the definition of the noun abuse.
The argument we are considering would point out that the fifth diction-
ary entry is somewhat unclear as to whether forceful rape is required
for abuse. It would point out that one of the definitions of abuse
presupposed the existence of bodily harm, while another definition ‘is
satisfied if there is any improper use of an object {presumably including
a person).

This type of argument illustrates very nicely some of the problems
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which the insensitive use of a dictionary can create. One must remem-
ber that the entire policy must be read together before there is any
possibility of ambiguity. In the case of the Abuse or Molestation Exclu-
sion, one should note that every conceivable type of injury is excluded,
if the injury arises out of actual abuse, threatened abuse, actual molesta-
tion, or threatened molestation. If any one of these four categories
occurs to injure any person, regardless of the person inflicting such
injuries, there is no coverage if the victim is within the care, custody, or
control of the insured.

It is important 1o notice that these four possibilities are set forth in
the disjunctive. Under some circumstances, these disjuncts may have to
be understood slightly differently. Hence, at least in theory, threatened
abuse could presuppose a force, without having any effect at all on the
meaning of the phrase actual abuse. In fact, the phrase threatened
abuse is not restricted to situations in which there is a use or threat of
force. For example: “There is a storm threatening in the East.” This
phrase does not mean that anyone is indicating that they are likely to
cause a storm in the near future. The use of the word threatening is
simply a way to say that bad and dramatic things are about to happen
soornt. In addition, there can be threatened abuse without there being a
threat of force. One could cajole a very young person (or a very crazy
person) into improper and therefore, abusive without ever threatening
the use of force. Indeed, in the very context of May-December sexual
encounters around schools, seduction itself may very well constitute a
threat to the welfare of Miss May. Can Miss May consent to having sex
with Mr. December? In some contexts, the answer is surely yes, but
there is something defective about her consent, even though it is not
non-existent. It is this defective character of the consent which makes
the sex abusive.

There is at least one other reason adherent in the insurance contract
itself which makes it impossible to suppose that the Abuse or Molesta-
tion Exclusion is restricted to situations in which there is physical in-
jury, physical abuse, violence, or excessive force. In order to see why
this is so, it is necessary to know what the term “physical injury” means
in the context of a commercial general liability policy. It refers to
non-bodily injuries arising out of a series of common law torts including
false imprisonment and invasion of privacy. But it is difficult to suppose
that the drafters of the Abuse or Molestation Exclusion would have
included the defined term “personal injury” in the exclusionary en-
dorsement if they had intended that abuse would be restricted to bodily
injuries only, or even injuries arising out of rough treatment of the
body.
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The semantic considerations alone are insufficient to refute the kind
of devious readings of the Abuse and Molestation Exclusion. Such
semantic considerations, however, must also be understood in the con-
text of social problems being addressed, the business context in which
the insurance is issued, and the general understanding of the populous
as to what constitutes sexual abuse.

B. Duty-to-Defend Opinions

One of the most frequently requested types of coverage opinion
letters deals with the duty-to-defend present in most standard lability
policies, including cominercial general liability, homeowner's liability,
auto liability, and professional Hability.

One coverage attorney delights in writing opinions which eventuate
in the denial of claims. Qur friend loves to say “No!” Duty-to-defend
opinions should not be written in this spirit. A coverage attorney should
look high and low for a good reason to defend a case. The temptation
to deny should be resisted and given in to only for sound and compel-

ling reasons.

1. Duty-to-defend decisions based upon fact pleadings

Duty-to-defend decisions, of course, are made without reference to
real-world facts. They are made with reference only to what the plead-
ings say the facts are, and to what is said in the policy. Together,
pleadings and policies trigger duty-to-defend coverage, not what actu-
ally happened. As a result, insurers have no duty to investigate the
underlying facts in a lawsuit if the pleading does not endow the insured
with a right to a defense. Further, within very narrow exceptions, the
insurer may not defeat its duty-to-defend by reference to facts that are
not pleaded,” and it may never, in the context of making a coverage
decision about the duty-to-defend, contradict relevant factual assertions
in the pleadings on the basis of known facts that are not pleaded.
Having said this much, we must recognize that advocates try to formu-
late the duty-to-defend rule in various ways to suit their purposes. Poli-
cyholders sometimes claim that they have a right to a defense if there is
any potential at all for the plaintiffs to recover against them. Many
lawyers would say that if a pleading asserts both bodily injury and
negligence, an insurer owes the insured a defense. Both of these bold

statements are false.

Most liability policies provide insurance against “bodily injury” and

56, State Farm Fire & Casualty Co. v. Wade, 827 S.W. 2d 443, 453 (Tex. App.—Corpus
Christi 1992, writ denied) (holding that extrinsic evidence is admissible to show that an

exclusion applies}.
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“property damage” caused by an “occurrence,” where the term “occur-
rence” is defined by the term “accident.”™ The actual rule governing
the duty-to-defend is this: An insurer has a duty-to-defend its insured, if,
but only if, the fact-pleadings against its insured, when assumed to be
true, add up to a recovery for the plaintiff against the defendant which
would be covered under the policy. This is what it means to say that the
insurer is to measure the language of the petition against the language
of the policy, without reference to the truth or falsity of the allegations
in the petition. What is important about this formulation of the
duty-to-defend is that it is essentially tied to fact-pleadings. The legal
theories set forth in the pleadings are irrelevant to duty-to-defend deci-
sions. Once the duty-to-defend is understood to be based upon
fact-pleadings, we see immediately why the two rough formulations of
the duty mentioned above are quite wrong. First, the fact that a plaintiff
may potentially recover from an insured in a lawsuit is not the focus of
duty-to-defend decisions. What is most important is whether a plaintiff
might potentially recover from the insured based upon facts alleged in
the pleadings.”® When potentiality is linked to the possibility of recovery

57. The definition of “occurrence” is broader than events which are accidents. It also
includes conditions which came about and persist accidentally. This distinction, however,
is irrelevant for our purposes. Houston Petroleum Co. v. Highlands Ins. Co., 830 S.W.2d
153, 155 (Tex. App.~~Houston [1st Dist.] 1990, writ denied).

58. American Physicians Ins, Fxch. v. Garcia, 876 5.W.2d 849, 848 (Tex. 1994} (“If a

_ petition does not allege facts within the scope of coverage, an insurer is not legally

required to defend a suit against its insured.”); Fidelity & Guar. Ins. Underwriters, Inc. v.
MeManus, 633 S.W.2d 787, 788 (Tex. 1982} (“An insurer is required to defend only those
cases within the policy coverage. Furthermore, the insurer is entitled to rely on the
plaintiff’s allegations in determining whether the facts are within the coverage. If the
petition only alleges facis excluded by the policy, the insurer is not required to defend.”)
{emphasis added); Goswick v. Employers Casualty Ca., 440 S.W.2d 287, 290 (Tex. 1969)
(holding that under the agreed facts of the case, the plaintiff's actions do not bring it
within the exclusion of the policy, and the insurer was obligated under the terms of the
policy to defend the plaintiff) (emphasis added); USF&G v. Baldwin Motor Co., 34
S.W.2d 815, 819 (Tex. 1931) ("Liability of the insurance company is not dependent upon
any recovery [the plaintiffs] might be entitled to, upon proof of any of the material facis
that they pleaded, but depended upon whether the averments in the petition showed a
state of facts excepted from the hazards insured against in the policy.”) {emphasis
added); Duncanville Diagnostic Ctr., Inc, v, Atlantic Lloyds Ins. Co., 875 S.w.2d 788, 789
{Tex. App.—Eastland 1994, writ denied); Adamo v. State Farm Lloyd’s Co., 853 5.W.2d
673, 677 (Tex. App.—Houston {14th dist.] 1993, writ denied) (“If a petition alleges facts
that, prima facie, exclude the insured from coverage, the insurer has no duty to defend.”)
{emphasis added); Cullen/Frost Bank of Dallas, N.A. v. Commonwealth Lloyd's Ins. Co.,
852 S.W.2d 252, 255 (Tex. App.—Dallas 1993, no writ) (“The duty to defend arises if the
factual allegations against the insured, when fairly and reasonably construed, state a cause
of action potentially covered by the policy.”) (emphasis added); Maayeh v. Trinity Lloyds
Ins. Co., 850 S.W.2d 193, 195 (Tex. App.—Dallas 1992, no writ} (“The extent of coverage
is determined from the factual allegations in the complaint rather than the legal theories
asserted.”); Cluett v. Medical Protective Co., 829 S.w.2d 822, 827 (Tex. App—Dallas
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in a lawsuit, irrespective of the pleadings, the duty-to-defend is implic-
itly being linked to the possibility of subsequent amendments, even trial
amendments, of which the insurer may never receive notice. This is

1992, writ denied); Terra Int'l, Inc. v. Commonwealth Lloyd's Ins. Co., 829 5.W.2d 270,

272 (Tex. App.—Dallas 1992, writ denied) ("We must focus our review on the faciual
allegations in the complaint, not on the legal theories asserted . .. {u]nless the petition

alleges fucts within the coverage of the policies, the [ilnsurers have no duty to defend.”);

State Farm Fire & Casualty Co. v. Wade, 827 8,W.2d 448, 453 (Tex. App.—Corpus Christi

1992, writ denied} (holding that where a petition is silent as to essential facis for deter-

mining coverage, an insurer may supplement the petition with the relevant facts when

doing so does not question the truth or falsity of any facts alleged in the underlying

petition); LaBatt Co. v. Hartford Lloyd’s Ins. Co., 776 SW.2d 795, 799 (Tex. Civ.

App.—Corpus Christi 1989, no writ} (holding that the fact that plaintiffs alleged negli-
gence in their petition does not mean that a claim based in products liability becomes

one based in negligence when the allegations amount to a defective product);

Mid-United Contractors, Inc, v, Providence Lloyd's Ins. Co., 754 S.W.2d 824, 828 (Tex.

App.—Fort Worth 1988, writ denied) (holding that where the claimant alleges facts which

if true would be covered under the policy of insurance, the insurer has a duty to defend
suit}; Britt v. Cambridge Mut. Fire Ins. Co., 717 SW.2d 476 (Tex. App.—San Antonio

1986), writ ref’d n.r.e.); Gonzales v. American States Ins. Co., 628 5.W.2d 184, 187 (Tex.

App—Corpus Christi 1982, no writ) ("Where the basis for the refusal to defend is that
the events giving rise to the suit are outside the coverage of the insurance policy, facts
extrinsic to the claimant’s petition may be used to determine whether a duty to defend
exists.”) (emphasis added); Gilliland v. Employers Liab. Assurance Corp., 417 5.W.2d 921,

922 (Tex. App—El Paso 1967, writ ref’d n.re.) (holding that the trial court did not
commit error when it held that the insurer had no duty to defend based on facts that the
injurics occurred during the business pursuits of the insured, and were not covered by
the policy); Travelers Ins, Co. v. Bluestein, 149 SwW.2d 252, 254 (Tex. Civ.
App.—Beaumont 1941, writ dism’d) (holding that the insurer’s obligation to defend a
suit against the insurcd under the terms of its policy depends solely upon the allegations of
Jact contained in the petition.); Maryland Casualty Co. v. Moritz, 138 S,W.2d 1095, 1097
(Tex. Civ. App.—Austin 1940, writ ref'd).

A number of Fifth Circuit cases also support the view that the duty to defend derives
from factual propositions only. See, e.g., Western Heritage Ins. Co. v. River Entertainment,
998 F.2d 311, 315 (5th Cir. 1998) (holding that when the petition in the underlying
lawsuit does not allege facts sufficient for a determination of whether those facts, even if
true, are covered by the policy, extraneous evidence may be considered in order to
determine the existence of a dtity to defend); Snug Harbor, Ltd. v. Zurich Ins., 968 F.2d
538, 545-46 (5th Cir. 1992) (“[IInsurer is under a legal duty to defend if, and only if, the
petition alleges facts construing a cause of action within the coverage of the policy”)
(emphasis added); Brooks, Tarlton, Gilbert, Douglas & Kressler v. United States Fire Ins.
Co., 832 F.2d 1358, 1367 (5th Cir. 1987) (“[IInsurer is entitled to rely on the plaintiff's
allegations in determining whether the facts are within coverage”) (emphasis added);
Rhodes v. Chicago Ins. Co., 719 F.2d 116, 119 (5th Cir. 1983) (“Under Texas law, the
insurer’s duty to defend is determined solely from face of the pleadings and without
reference to facts outside the pleadings. Application of this complaint-allegation rule
gives rise to a duty to defend if one or more of the plaintiff’s claims, “if taken as true,
tare] sufficient to state a cause of action ... coming with the terms of the policy.”);
Maryland Casualty Co. v. Mitchell, 322 F.2d 37, 39 (5th Cir, 1963) {holding that sole issue
in duty to defend suit was whether the petition in the state court suit alleged Jacts
constituting a cause of action within the coverage of the policy).
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simply not the law in Texas. It is also not the law that a pleading of
negligence necessarily entails a pleading of “accident,” and therefore a
pleading of “occurrence.” This is a more complicated story, however.

2. Accidents and negligence

The duty-to-defend is triggered if the pleader asserts that a bodily
mnjury has been caused by an accident. Many lawyers believe that if the
pleader asserts that a bodily injury has been caused by negligence, then
coverage is also triggered. We disagree.

First, negligence is a legal theory, and thus a legal conclusion, as well
as an assertion of fact. Therefore, the mere appearance of the word
“negligence” does not automatically trigger duty-to-defend coverage. If
the word is used, and it is clear that a legal theory is being asserted
rather than a fact, its appearance would have no bearing on the exis-
tence of a duty to defend. Tragic facts sometimes make good illustra-
tions. A man and his wife were leaving the old Stoneleigh P, a
quasi-quaint watering-spot on Maple Street, in a funky part of Dallas,
when the husband was shot to death in the parking lot. The surviving
wife sued the Stoneleigh P on a negligence cause of action, alleging
that it should have known that criminal activity occurred in the vicinity
and that criminal attack was a foreseeable danger. The restaurant’s
liability policy contained an exclusion for claims arising out of assault
and battery. The Stoneleigh P contended that, because the wife's law-
suit alleged negligence rather than assault and battery, the exclusion
was not triggered. Justice Clayton observed that there would have been
no tort had there not been an assault and battery. As a result, the claim
arose out of something which was excluded.® In other words, the cause
of action pleaded does not matter if the facts add up to something
which is excluded.

59. Norvell Wilder Supply Co. v. Employers Casualty Co., 640 S.W.2d 338, 340 (Tex.
App.—Beaumont 1982, writ dism’d}; se¢ alw International Serv. Ins. Co. v. Boll, 392
5.W.2d 158, 160 (Tex. Civ. App—Houston 1965, writ ref'd nr.e).
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Second, some negligent conduct, such as negligent misrepresenta-
tion, is by its nature quasi-intentional and hence, not accidental.® Inten-
tional acts, of course, cannot be performed by accident.® Texas law is
perfectly clear on this point. An accident is a fortuity, an unforeseen
event, an event which resuolts from neglect, inadvertence, inattention,
or something of the sort. An intentional act cannot itself be an acci-
dent.®

Third, there are the “remote negligence” cases. In these cases, the
plaintff asserts that bodily injury was caused by an intentional act and
negligence. For example, a female high school student might claim that
she was sexually molested or abused by one of her teachers. She would
have to allege that his acts were intentional, but she might also allege
negligent supervision against the school. Recent Texas cases hold that
these bodily injuries are not caused by an accident, but by intentional
conduct. To be sure, the intentional conduct was made possible by
negligence or by accidentally created conditions which may amount to
an accident, but the accident itself did not cause the injury. One of the

60. A number of courts have observed the conceptual difference between accident and
negligence. Perhaps the best example can be found in Red Ball Leasing, Inc. v. Hartford
Accident & Indem, Co., 915 F.2d 306 (7th Cir. 1990). Red Ball Leasing managed to
wrongly repossess four trucks belonging to Red Star Moving. Red Ball's wrongful act
resulted from an inadvertent error in its accounting system, The Seventh Circuit followed
the usual definiion of “accident”™—“an unusual, unexpected, and unforeseen
event”—and held that a volitional act does not constitirte an accident. The court observed
that this rule applied even to volitional acts which are based on erroneous information.
The court’s language is striking and significant;

A volitional act does not become an accident simply because the insured’s negligence
prompted the act. Injury that is caused directly by negligence must be distinguished
from injury that is caused by a deliberate and contemplated act initiated at least in
part by the actor’s negligence at some earlier point, The former injury may be an
accident. However, the latter injury, because it is intended and the negligence is
attenuated from the volitional act is not an accident,

Hd. ar 311. It is difficult to imagine a clearer formulation of the relationship between

accidents and negligence. See also Fidelity & Guar. Ins. Underwriters, Inc. v. Everett L

Brown Co., 25 F.3d 484, 487 (7th Cir. 1994) (defending Red Ball Leasing).

61. Garrison v. Fielding Reins., 765 S.W.2d 536, 537 {Tex. App.—Dallas 1989, writ
denied) (citing Tarrant County Ice Sports, Inc, v. Equitable Gen. Life Ins. Co., 662 5.W.24d
129 (Tex. App.~Fort Worth 19883, writ ref’d n.r.e.}).

62, See, ¢.g., Federal Land Bank v. Sloane, 825 S.W.2d 439, 442 (Tex. 1991); Airborne
Freight Corp. v. C.R. Lee Enters., Inc., 847 S.W.2d 289, 294 (Tex. App—El Paso 1992,
writ denied); see also Pendergraft v: Commerciat Standard Fire & Marine Co., 342 F.2d
427, 428 (10th Cir. 1965); Clark v. Allstate Ins. Co., 520 P.2d 1195, 1196 (Ariz. 1975);
Butler v. Behaeghe, 548 P.2d 934, 939 (Colo. App. 1976); Continental W, Ins. Co. v. Toal,
244 N\W.2ad 121, 125 (Minn. 1976); Hartford Fire Ins. Co. v. Wagner, 207 N.W.2d 354,
355 {Minn. 1973): Mutual Servs. Casualty Ins. Co. v. McGehee, 711 P.2d 826, 827 (Mount.
1985); Jones v. Norval, 279 N.W.2d 388, 392 (Neb. 1979); State Farm Fire & Casualiy Co.
v. Muth, 207 N.W.2d 364, 367 (Neb. 1973); Raby v. Moe, 450 N.W.2d 452, 456 (Wis.
1990); Pachucki v. Republic Ins. Co., 278 N.W.2d 898, 903 (Wis. 1979},
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most interesting of these cases is Duncanville Diagnostic Center, Inc. v.
Atlantic Lloyd’s Insurance Co.* which was concerned with whether an
insurer owed a duty to defend based upon the insured’s administering
of an overdose of sedatives when the policy excluded bodily injury “due
to the rendering or failure to render any professional service.” The
plaintiffs suggested that negligent hiring, training, and supervision, as
well as inadequate policies and procedures, constituted negligence
outside the rendering of professional services and that these instances
of negligence caused the death at issue. The plaintiffs analogized their
situation to the doctrine of concurrent causation. The court disap-
proved this gambit:

The doctrine of concurrent causation does not apply to this case.
There would have been no injury in this case and no basis for the
[underlying] lawsuits without the negligent rendering of profes-
sional medical treatment. Stated more specifically, [the litigated]
death could not have resulted from the negligent hiring, training,
and supervision or from the negligent failure to institute adequate
policies and procedures without the negligent rendering of profes-
sional medical services. The negligent acts and omissions were not
independent and mutually exclusive; rather, they were related and
interdependent.®

Thus, the threshold test for whether negligence is covered, outside of
and independent from some excluded act, is whether the injury would
have taken place “but for” the excluded act. If not, no coverage exists
for the negligence. Obviously, this doctrine applies generally. For exam-
ple, if injury is inflicted by a battery, and the battery was made possible
by negligent security, the threshold question is whether the injury
would have taken place but for the deliberate act which constituted the
battery. The facts are what is important in considering whether there is
coverage, and not the legal theories upon which recovery is being
sought or upon which it has already been achieved. Thus, if the facts
establish an excluded battery, but somehow the injured plaintiff recov-
ers on a theory of negligence, the insurer is not bound to pay.®

Finally, there is the phenomenon of “layered pleadings.” This strat-
egy is used when the plaintiff alleges a detailed factnal scenario which is
obviously intentional, but the plaintiff then characterizes the facts al-
leged as constituting negligence. This too is sometimes seen in battery
cases. The essence of the plaintiff’s petition is this: A intentionally beat
the tar out of B, and his conduct was negligent. The first clause is the

63. 875 S.W.2d 788, 790 (Tex. App.—Eastland 1994, writ denied).
64. 7d. at 791-92 (citations omitted).
65. Audubon Indem. Co. v. Patel, 811 F. Supp. 264, 265 (S.D. Tex. 1993}.
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factual layer, while the second clause is the characterizadon layer. A
more subtle version of this ruse is the following: A intentionally beat the
tar out of B, and negligently caused B a variety of injuries. The first
clause is the factual layer, while the second clause is, again, the charac-
terizadon layer. However, in this instance, the second layer disguises
itself by focusing on the consequence rather than on the act. Neither of
these pleadings triggers the duty to defend for somewhat different
reasons. In the first case, negligence is want of reasonable care. Negli-
gence is a failure to act as a reasonably prudent person would have
acted. Negligence does not necessarily refer to anything which is acci-
dental. It refers only to unreasonable, imprudent conduct. Want of care
does not imply carelessness. Want of care concerns the failure of a
person to meet the standard of objective reasonableness. The idea of
“carelessness” implies neglectfulness. The two ideas are not the same.

The gambit of layering pleadings is becoming more widespread. Not
long.ago, we came across a lender liability case dealing mostly with
economic damages, presented by way of layered pleadings. The plaintiff
initially described the first layer, the factual layer, of his pleadings using

virtually all of the terminology of the insurance policy. Then, in a single

paragraph toward the end of the pleading, the plaintiff stated: “What
has been pleaded heretofore constitutes bodily injury caused by an
occurrence, property damage caused by an occurrence, personal in-
jury, and advertising injury.” The plaintiff utilized a second layer of
pleadings, a layer designed to describe the first layer, to trigger cover-
age. Stated differently, the plaintiff first wrote what he intended to say,
and then, characterized what he had already said. We do not believe
that secondary characterizations such as this trigger a duty to defend.

An attorney providing a coverage opinion should be extraordinarily
cautious in assessing the duty-to-defend in the context of negligence. If
the attorney opines that no duty-to-defend is owed, and he is wrong, the
consequences for the insurer could be quite dramatic if there is a
Stowers result, either by settlement or by trial.® The cautious coverage
attorney will scrutinize the pleadings very carefully, looking for
duty-to-defend coverage, and will focus on finding coverage if poten-
tially warranted by fact-based pleadings. She will take no delight in
denying coverage merely because the pleadings constitute a plain at-
tempt to plead into coverage. It might even be advisable to set out
arguments in favor of defense, instead of arguments against the de-
fense, so that the insurer can appreciate the force of both sides of the

66. This is especially true when the insured-alleged-tortfeasor is overly or implicitly
cooperating with the plaintiff-alleged-victim in trying to create coverage by setting the
insurance company up. Stephen R. Schmidt, The Bad Faith Setup, 29 Tokr & Ins. L], 705,
706 (1994).
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argument. A particularly striking format in which to do this is to paral-
lel columns down the page, rather like some school textbooks. Com-
puter technology has opened new vistas for the perspicuous and even
dramatic presentation of information.

a. An old case

The relationship between accident and negligence was badly man-
gled in Maryland Casualy Co. v. Mitchell®" a case applying Texas law. In
Mitchell, a panel of the Fifth Circuit found that Maryland Casualty had a
duty to defend its insured in an underlying case. The pleadings in the
underlying case alleged that the defendant had ejected the plaintiff
from his place of business pursuant to an angry controversy arising after
the plaintiff attempted to collect a debt from the defendant. The plead-
ing continues:

[The defendant shoved the] plaintiff in such a manner [that he]
was forced through the doorway and had entered upon a concrete
porchway just outside the open door; and while plaintiff was still
clinging with his hands to the doorfacing, or in the alternative to
some other part of the building, the defendant negligently loosened
plaintiff's grip and removed his hand suddenly and in such a man-
ner as to cause plaintiff to fall with such force as to crush and break
his right leg, hip and pelvis, producing serious injury and incapac-
ity . ... By reason of the foregoing, defendant was negligent in the
manner and means employed by him to eject plaintiff from the
premises as follows:

(1) In so suddenly loosing [sic] and breaking plaintiff's hold on the
doorfacing or other portion of the building and so suddenly releas-
ing the defendant’s hold on plaintiff’s body as to cause plaintiff to
lose his balance and fall;

(2) In so suddenly breaking plaintiff’s hold as to cause him to fall;
(3) In failing to retain defendant’s hold on the person of plaintiff
after ejecting him until plaintiff’s position on the porch was secure
and stable.®

The question before Circuit Judge Hutcheson’s panel in Mitchell was
whether these pleadings alleged that the plaintff sustained bodily in-
jury “caused by accident.” The panel held that they did.*®

67.322 F.2d 37 (5th Cir. 1963).

68, Id. at 38 n.1.

69. Perhaps Milckell is simply a resultsoriented decision. Justice Joseph Chappell
Hutcheson, Jr. (1879-1973) was a distinguished Texas jurist. After graduating from the
University of Texas Law School, he practiced law in Houston from 1900 to 1918, during
which time he was the City Attorney from 1913 to 1917 and the mayor in 1917 and 1918,
He served as United States district judge from 1918 to 1930, a member of the Fifth Circuit
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Policies today require that bodily injury result from an “occurrence”
which is defined in terms of “an accident.” The wording of the policyin
Mitchell did not use ‘the indefinite article. It is not sophistry to assert
that something caused by accident is different from being caused by an
accident. Significantly, intentional acts can have accidental features,
although the event iself—the intentional act—is not “an” accident.
This distinction is especially important given the pleadings in the Mitch-
¢ll case. In that case, there was a pleading that an intentional act (the
ejectment of an unwanted person from a building) had an accidental
feature (loosening the grip of the plaintiff). That particular pleading
could probably be treated as the assertion of the occurrence of an
accident. Mitchell does not stand for the proposition that all acts of
negligence are within accident-based coverage. Before 1966, the stan-
dard insuring agreement of what is now the CGL form utilized the
locution “caused by accident.” The current CGL form, and most other
“occurrence”based insuring agreements, utilize the phrase “caused by

an accident.”

b. A tale of two cases

Two Texas Supreme Court decisions have considered the relation-
ship between accident and negligence. The first is Massachusetts Bonding
& Insurance Co. v. Orkin Exterminating Co.,” and the second is Argonaut
Southwest Insurance Co. v. Maipin.™ These two frequently cited cases
appear to conflict head-on. Orkin says that the term * “accident’ as used
in the policy ... include[s] negligent acts of the insured causing dam-
age which is undesigned and unexpected.”” In contrast, Maupin says

from 1981 to 1964, Chief Judge from 1948 to 1959, and a senior circuit judge from 1964
to 1968. WHO'S WHO IN AMERICA, 1969-1973 360 (1974). Judge Hutcheson was a minor
figure in the American Legal Realist movement. LAURA Karman, LEGAL REALISM AT YALE
1927.1960 6 (1966}; Enwarp A. Purcrit, Jr., THE Crisis oF DEMocRaTIC THEORY 80, 88
(1978). His key contribution was an article entitle The Judgment Intuitive: The Function of the
“Hunch” in the Judicial Decision, which has been reprinted many times. Joseph C. Hutche-
son, Jr., The Judgment Intuitive: The Function of the "Hunch” in the Judicial Decision, 14
CornerL L.Q. 278 (1929). This essay received particular attention in Mitchell Rosenberg
and Jerome Frank's polemic Law in the Modern Mind, which was the key popular treatment
of Legal Realism. J. MITCHELL ROSENBERG, JEROME FRANK: Law iN THE MODERN MmD (1930)
(Jerome Frank was a Yale law professor, a judge in the southern district of New York, and
eventually a judge on the United States Court of Appeals for the Second Circuit); ROBERT
J. GLENNON, THE ICONOCUST AS REFORMER: JEROME FRANK'S IMPACT ON AMERICAN Law (1985); J.
MITCHELL ROSENBERG, JEROME FRANK, JURIST AND PaiLosorseR (1970). Legal Realism was a
school of thought dedicated to results orientation. Perhaps that might explain Judge
Hutcheson's decision in Milchell. This suggestion is very speculative, however, and unnec-
essary given the actual language of the policy at issue in that decision.

70. 416 S.W.2d 396 (Tex. 1967). Interestingly, this case relies upon Mitchell. Id. at 400,

71. 500 S.W.2d 633 (Tex. 1873).

72. Orkin, 416 S.W.2d at 400.




