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Many people believe that certain software problems, combined with the way some computers have been designed or
utilized, will cause substantial losses when 1999 becomes 2000, [FN1] The general purpose of this Article is to consider
whether the Principle of Fortuity, a foundational principle in insurance law, impedes coverage *582 for potentially costly
Y2K situations. Section | provides examples of situations that might occur. Section If explores the context of the
* insurance dimensions of the Y2K problem. The Principle of Fortuity and its variants are discussed in Sections I1I and
IV. Section V applies the observations about the Principle of Fortuity contained in this Article to the Y2K problem.

L. Y2K Catastrophes: Some Possibilities

It is possible that a Y2K malfunction will cause elevators to stop, or in the worst case scenario, cause them to drop. -
[EN2]T A good case scenario is that the elevators will stop and lock shut. A better case scenario is that they will go a pace
to their home stops and the doors will open. Finally, the best case scenario is that they will stop immediately and the
doors will open. In any one of these cases, a passenger might experience acute, even heart-pounding fear, possibly rising
to the level of being heart-stopping.

Medical equipment may also be affected. Some say that healthcare delivery systems are in poor shape vis-a-vis Y2K.
[FN3] Moreover, individually utilized medical devices such as pacemakers might stop or malfunction. Theee is concern
about drug pumps and the possibility that some important medicines will not be distributed properly. FEN4]

Additionally, many sorts of transportation vehicles may be troubled. [FN5] Airplanes could be particularly susceptible
to problems because they not only rely on computers internally, but are also coordinated by computers in air traffic
control towers. Many people therefore say they will not fly early in the year 2000 for fear of planes not working
properly. There is also substantial concern about trains with computerized scheduling. Automobiles contain many
micro-computers, *583 and they may malfunction in various ways. Certainly, if the power windows do not work, it
would be a minor irritation; but if the brakes do not work, it would be a catastrophe.

Building security and fire suppression sprinkler systems may malfunction when 2000 comes. [FN6] Security systems
might simply stop working or lock automatically, thus keeping people inside, as well as out. Then again, they might
unlock, letting in undesirables, We may not know if sprinkier systems malfunction for some time since fire is not an
everyday occurrence. Almost certainly, after January 1, 2000, safety inspectors should look for Y2K problems
concerning fire suppression systems. Interestingly, none of the agencies that inspect for such problems are insurance
companies. One would expect negligent inspection lawsuits to arise in these and similar arcas, However, such lawsuits
are not usually successful against insurers for a variety of reasons. [FN7

Further, credit management is widely run by computers. [FN8] If payment is recorded as being 100 years late, rather
than merely a month or two, there is a danger that important services will be terminated, goods will eventually be
repossessed, and defamatory credit reports will be igsued.

Of course, software might become unusable. There is some concern that Y2K problems may simply eliminate
information from some systems, or that computer systems may interact to cause information disappearance problems.
{FN9] If software from company A is somehow connected to the software of company B, then the software of A may
damage the usability of the software of B. Ifthe Y2K problem wipes out financial information, there may be economic
chaos. There has been substantial concern that securities firms will not be able to do business and that benefits firms may
also be in trouble. (Securities firms, of course, are firms that buy and sell *584 stocks and bonds. Benefits firms are
businesses that administer employee benefit plans and similar programs.)

Financial institutions, financial advisory companies, and technology consulting professionals are not the only service
companies exposed to information loss difficulties. [FN1 01 If'Y2K wipes out the records of law firms, claims for legal
malpractice may arise. [FN11] Interestingly, there may be Jegal malpractice liability arising from omissions that occur
in the late 1990s. 1f a transactional lawyer has a wide-ranging relationship with a client, and it is part of the course of
dealing in that relationship for the lawyer to warn the client about le gal implications of historical developments, a lawyer
who does not encourage his clients to attend to the Y2K problem may face liability. fFN]2] Of course, legal malpractice
policies are claims- made policies, so the claims will not come until the vear 2000, or even after. |[FN13] There is
another, more immediate and pressing problem-—law firm billing information may also be eliminated. Heaven forbid!
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#3585 II. Insurance Coverage in the Y2K Context

The Y2K situation is very uncertain. It is unknown, in a great many cases, whether computers (including
microprocessors) will malfimction, how this wiil happen, what will occur to the rest of the system, and what the
consequences of those malfunctions will be. Some commentators have even suggested that the YZK hullabaloo is a
phoney artifice created by computer consultants and [aw firms who intend to profit from overhaul work and the provision
oflegal advice. [JFN14] However, most responsible people who have knowledge of the situation believe that some gloom
is realistic, and they warn that real dangers are coming. [FN15] Exactly what these dangers are is unknown.

The concerns that are expressed about major, societal-wide computer malfunctions tend to conceive the Y2K problem
in the aggregate. There may be individnal instances in which it is antecedently known that computer systems will fail and
exactly what the consequences will be. However, little is published about individual cases. Presumably, companies are
internally distributing confidential reports focusing on those individual systems. Still, the thrust of the literature is that
no one really knows what will happen. [FN16] :

At the same time, spokesmen for the insurance industry and for various insurance companies have taken the position
that coverage for *586 Y2K injuries and damages is eliminated by the Principle of Fortuity. [FN17] Insurance company
spokesmen sometimes say that insurance is for risks, not certainties, [FN18] and the insuring agreements of major
property policies expressly utilize the word "risk." Spokesmen for some components of the insurance industry are trying
to suggest that Y2K injuries are certainties and not risks. [FN19] The general idea is that since computer users have had
substantial advance warning that there may be injurious computer glitches caused by the millennial calendar change, there
will be no coverage unless companies take appropriate antecedent remedial action. Obviously, business prudence
dictates that such action be taken. At the same time, it is clear that spokesmen for insurance companies are trying to
suggest that coverage will be barred by the Principle of Fortuity unless insureds do everything they can to correct the
problem before the calendar flips at the end of 1999. [EN20]

It is axiomatic that insurance is for fortuities. [FN21] Another argument that is occasionally deployed to suggest that
YZK losses are not fortuitous pertains to the fact that chips and software will not necessarily be malfimctioning when
they produce Y2K losses:

Whether a loss is considered to be "fortuitous” will be a fact-intensive question as well, and the result will vary
considerably depending on the applicable law. For example, insurers will have strong arguments that, with respect to
computer programmers, Year 2000 losses are not fortuitous because the software operated just as it was intended to,
[FN22] Usually, in order for there to be liability insurance recovery as the result of the behavior of a product, it must be
defective. (There is liability insurance coverage only if there is liability. When a product injures someone, either there
is something wrong with the product, *587 or someone has done something negligent.) Product defects manifest
themselves as injurious malfunctions. It is these difficulties and glitches (along with culpable human error) that constitute
the injury-producing fortuities or that constitute the events that produce liability-generating fortuitous injuries. There
is another type of fortuity. These are the purposeful but ill-considered {or carelessty thought through) regularities that
cause injury and damages. These patierns may or may not be anomalies when viewed from the perspective of how things
are usually done. [FN23]

The purpose of this Article is to explore the relationship between the Principie of Fortuity (“the Principle") and the Y2K
problem. In order to do this, the Principle will be set forth and explored at some length. Some courts apply the Principle
directly; sometimes it is applied through certain variants, such as the known loss doctrine and the loss-in-progress
doctrine. In addition, although neither the Principle itself nor its variants are customarily expressly included in insurance
contracts, they are obliquely insinuated through various exclusions or in the insuring agreement itself,

This Articie will consider the Principle, its variants, and its expression in certain exclusions. In general, the thesis of
this Article is that neither the Principle nor its variants will, except in the most extreme cases, bar Y2K claims. Nor will
significant fortuity exclusions in liability policies bar such claims. On the other hand, a few fortuity-expressing
exclusions in property policies may bar some coverage. Of course, a discussion of the Principle does not exhaust the
overlap between Y2K and insurance law.
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*588 I11. The Principle of Fortuity

Sometimes, the Principle is called the unnamed exclusion. FN24] In essence, the Principle requires that insurable
losses be in some sense accidenial. [FN25] This requirement results from a public policy so sirong that the law forbids
the enforcement of insurance contracts when they "provide indemnification for losses that are not fortuitous.” [FN26
As formulated so fa, the Principle is not rigorously defined. Instead, it is loose and general.

Attempts at precisely defining the Principle are always troubled. For example, it is often said that the Principle requires
that insured losses be only those that happen by chance. FN271 If this theory took seriously the idea that occurrence
by chance is a necessary condition for fortuity and therefore for insurability, lawyers would spend part of their time in
court arguing about whether the world is a deterministic system. They would inevitably get info questions about whether
free will and the existence of a deterministic materialistic system are compatible. Adjudication would become mired in
metaphysical issues. Instead, the requirement that losses happen by chance is a suggestive and ultimately metaphorical
idea, rather than a thesis to be understood strictly and literally. Thus, for the purposes of the Principle, there can be
chance events in a perfectly deterministic system.

*589 Some courts have created an epistemic version of the Principle, so that an event is fortuitous if it happens—so far
as some relevant persons know--by chance. [FN28] Even the epistemic version of the Principle must be understood
loosely. If an insured fervently believed that the world was a completely deterministic system, then that person would
never believe that anything happened by chance. Surely, it would be inappropriate for an insurance company to argue,
with respect to that insured, that no event was fortuitous; hence, the insured was never entitled to payment under his
policy. No court would countenance such an argument, and--quite correctly--most insurance lawyers would find it
faughable. Stifl, precisely because the argument is absurd, it follows that any equation between chance {even
epistemically conceived) and fortuity must be loose and suggestive, rather than strict and literal.

However, there is wisdom hidden in the idea of fortuity-as-chance. To see this, we simply need to look at how we use
the word "chance" in ordinary discourse. Chance events are unusual. They do not happen very often and, when they
do, they puncture the routine. This idea applies quite well to airplanes crashing, ships sinking, bridges collapsing, earth
quaking, and similar mass disasters. ¥ does not apply as well to systematic injuries, such as asbestos, black lung, and
similar problems. But even in those cases, if one looks at each injury as a unit, it appears to have happened by chance.
Moreover, not every person who has been exposed to asbestos ended up with asbestosis or mesothelioma, displaying
another eleinent of chance. :

Obviously, then, the idea of chance does not fully explain the Principle, although it may orient our thinking about
fortuity. This is partly because the idea of chance itself is multifaceted. When we try to determine whether an event
happened by chance, we look at a number of factors. Did somebody make the event happen, and if so, *59¢ who? How
did they do it? Did observers of the event know it was coming? Were they surprised? How did they react? What had
they done beforehand, if they had any inkiing it might come? Some of these questions raise red flags about the Y2K
problem.

A. Fortuity and the Concept of an Accident

One of the key aspects of the Principle is the idea of an accident, From time to time, courts have explicitly observed
that the term ""accident’ [{[[[incorporates] the familiar requirement that a loss be fortuitous," [FN297 It is often said that
insurance is for accidental losses. This idea, too, must be understood loosely. Many property policies insure against
particular perils, but few insure against only one peril (or even two or three). Named-peril policies--policies that insure
against particular perils named in the contract--almost always insure against a multiplicity of perils. Some of them (such
as lightning, windstorm, and hail) are accidental, Other perils, such as fire, are mostly accidental. Still other perils are
usually intentional, including vandalism, malicious mischief, and theft of various sorts.

Under the Principle, the fortuitousness of an event must be assessed from the point of view of the insured. For example,
- if somebody steals property belonging to an insured, there will be insurance for it, even though the theft was no accident.
This is because a theft is not something an insured does. It is something that befalls an insured, something he suffers.
Thefts are inflicted upon those from whom things are stolen. They are not acts performed by the insured.
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Contracts of liability insurance are also closely linked to the concept of accidentality. Indeed, the insuring agreement
of the Commercial General Liability (CGL) policy, a widely used form that constitutes the model for many other forms,.
promises to pay those sums that the insured becomes legally obligated to pay as damages because of certain kinds of
injuries caused by an occurrence. [FN30] The *591 term "occurrence” is uniformly defined as "an accident, including
continuous or repeated exposure to substantially the same general harmful conditions.” [FN31 | Thus, both the term
“accident" and the concept of accidentality are central to the insuring agreement of one principal part of the CGL policy.

B. Coverage for Accidental Losses or Occurrences

At the same time that the CGL policy requires fortuity for coverage, the policy (and its derivatives) contain a number
of departures from the requirement that insured losses be caused by accidents, as this Article demonstrates. In the end,
these departures are much less significant than they miay appear. Although they do not appear in the language of the
policy, there are structural, behavioral, and reality-based limitations on the insurance that in the aggregate guarantee that
most of the claims that must be paid will be for fortuities.

The very definition of “occurrence” may contain such a departure. Definitions, by their nature, invite strict and literal
construction. When a contracting party gives a formal and explicit definition, everyone is entitled to read that definition
literally. The term "occurrence” is defined as an accident, but that phrase is said to include the idea of continuous or
repeated exposures to substantially the same general harmful conditions. [FN32] It is not said that the exposure must
itself'be accidental. Thus, the definition might be a technical one (i.e., a definition that is at variance with ordinary usage)
s0 that any exposure to harmful conditions constitutes part of what is considered o be an accident. But that idea is
substantially at variance with the ordinary usage of the term "accident™ and the phrase "an accident”; of course, formal
and explicit definitions are frequently at variance *592 with ordinary usage. Policyholders have not argued this thesis
at great length, because it would require them to clatm that the term "occurrence” is ambiguous at its very core. Courts
are reluctant to declare that central terms in widely used policy forms are ambiguous. Hence, for strategic and tactical
reasons, this is not an approach that is often taken. [FN33]

In addition, liability policies do not uniformly require that liability- generating behavior be accidental. [FN34] This
will be demonstrated in detail presently. Indeed, intentional acts may generate liability under third- party policies.
[EN35] Ifan insured performs an intentional act that has surprising and possibly unforeseeable consequences that are,
in turn, injurious, and therefore generate liability, the CGL policy will provide coverage. JFN36] Moreover, if an act
is intentional but somehow results from a mistake, the injury it causes may well be fortuitous. [FN37

Further, CGL insurance policies provide their insureds with a defense if the allegediy injured plaintiffs plead behavior
classifiable as an accident. It is important to remember that most liability policies contain both a duty to defend and a
duty to indemnify the insured, and that these two duties are usually said to be independent. Thus, there is independent
coverage for suits filed aginst insureds that contain certain forms of factual allegations. Plaintiffs' attorneys who are
interested in triggering coverage consequently go out of their way to plead cases in such a way that there are factual
allegations amounting *593 to accidentality. [FN38] If the entitlement to a defense under an insurance policy is a kind
of coverage, then there is a significant aspect of liability insurance coverage that is not subject to the Principle in any
straightforward way. The duty to defend is generally determined by reference to the factual pleadings in the plaintiff's
complaint or petition. Presumably, the contents of the pleading are there because somebody intended them to be there.
Consequently, they are not accidental, and they are not fortuitous. There is a shaky link between the Principle and the
accidental, of course, because accidentality must be pleaded. Plaintiffs can fabricate aliegations generating a duty to
defend even though good faith pleading rules exist; however, if there are no pleadings of any accident, then there will
be no duty to defend. [FN39

There is another way in which the duty to defend is linked to the Principle. As a general rule, being sued is not a
voluntary act: it is not an intended or desired event that one secks. [FN40] Consequently, becoming a defendant in a
lawsuit has a fortuitous feature. Additionally, the contents of a lawsuit are not usually within the defendant's control.
Because the duty to defend is determined by the factual allegations contained in the plaintiffs’ pleadings, whether an
insurer has a duty to defend is not within the insured's immediate control.

The duty to defend is not the only feature of the CGL policy that has a complicated relationship with the Principle.
Coverage B in Section [ of the standard CGL contract provides coverage for personal injury and advertising injury.
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[FN41] There is no explicit requirement that *594 these kinds of injuries be caused by anything accidental. In fact, the
phrase "personal injury" in the CGL policy is not defined the same as in tort law. Roughly speaking, in tort law, a
personal injury is any injury that a natural person suffers. Usually, these are physical injuries, sometimes accompanied
by mental anguish, medical bills, and perhaps other financial injuries. In the world of insurance, a personal injury is a
non-bodily injury JEN42] that results from one of a series of specified offenses, such as false arrest, false imprisonment,
malicious prosecution, wrongful entiy, wrongful eviction, defamation, and publications that violate a right of privacy.
[FN43] The term "advertising injury" is similarly defined in terms of offenses that occur in the context of advertising
"goods, products, or services." [FN44] These offenses include defamation, product disparagement, publication of
material violating the right of privacy, misappropriation of advertising ideas, misappropriation of a style of doing
business, and infringements of "copyright, title, or slogan." [F'N45]

Obviously, what the insurance policy calls "offenses” are what the law calls "torts™ or "causes of action," and they are
uniformly clagsified as intentional torts. To some extent, therefore, the concept of accidentality is less centrai to personal
injury and advertising injury coverage than it is to occurrence- based coverage, reducing the impact of the Principle to
some degree. It is reduced for another reason as well. Occurrence-based coverage contains a fortuity-requiring
exclusion. [EN46] Not only must the injury that triggers coverage be caused by an accident, it must neither be "expected
or intended" by the *595 insured. [FN47] Thus, ifthe producing event is accidental, but the injury was intended or even
expected, coverage is eliminated. For example, suppose A intends io injure B by shooting him. A shoots, but he hits
C instead of B. C falls into B, thereby knocking him into a swimming pool where B drowns. Hence, the mode of B's
injury is accidental, but A intended that the injury itself occur, Under these circumstances, there would be no coverage
for A under an occurrence-based policy. Conversely, offense-based coverages contain no expected or intended
exclusion, thus displacing the Principle.

The Principle ts not eliminated, however. CGL coverage is for businesses, and, for the most part, businesses do not
commit offense-based coverage torts with the intent of njuring anyone . Sometimes they commit them by mistake,
thinking they are doing a permissible act. For cxample, businesses do not generally falsely imprison peopie in order to
injure them; they do it because they are irying to catch shoplifters. False arrest and malicious prosecution should be
thought of in the same way. Business executives do not prosecute those they believe to be shoplifters simply for the joy
of it. Likewise, financial institutions usually do not wrongfully evict people in order to hurt them; they are frying to
foreclose on mortgages or other security interests that they believe to be legitimate. They have made some sort of
inadvertent mistake, failing to note the receipt of a payment or putting the wrong address on the eviction papers, and so
on. These kinds of errors are usually fortuitous. In that sense, the Principle is built into most of the predictable
coverages.

Defamation is a little different. Interestingly, Coverage B, the offense- based coverage, contains an exclusion providing
that insurance does not apply to the "publication of material, if done at or by the direction of the insured with knowledge
ofits falsity . .. ." [FN48] In other words, defamation is not covered if the speaker knows that what he is saying is false.
In effect, this exclusion embodies the Principle in that covered speech that is false may be deliberate, but deliberate false
speech is not covered. The speech itself is intentional, but the falsity of the speech is fortuitous.

*596 Not only is fortuitousness virtually guaranteed by standard business practice, it is bolstered by the law of agency.
Suppose the security guard in a grocery store falsely arrests and falsely imprisons a customer of the store, not because
he believes that the customer is shoplifting but because he hates the customer and wishes to do her harm. That security
agent is probably acting outside the scope of his employment, which may have implications for insurance coverage. The
case is similar for all of the personal injury offenses.

It is a similar story with advertising injuries. Occasionally an employee who has run amok might invade the right to
privacy of those about whom he writes. That kind of misconduct is not usually chargeable to the business because the
executive is acting outside the scope of his authority, and such conduct is almost never part of business policy. In fact,
most businesses have policies requiring bland recommendations and do not even tolerate invasive internal memos. For
example, gossipy e-mail is almost never part of a legitimate business function and is almost never within the scope of
the employee's agency. Furthermore, businesses do not intentionally infringe the copyrights of others in the context of
advertising, usually because there is a high probability of being caught. After all, advertising is by its very nature public.
Thus, the restriction of this coverage to the advertising context itself tends to guarantee the presence of fortuity.

These behavior-based and probabilistic devices for msuring fortuity are not as successful as direct applications of the
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Principle itself, and they are not likely to be as successful as an appropriate exclision would be, Given the usual patterns
of business conduct, in my experience, few nonfortuitous losses arise; nevertheless, when they do emerge, they are quite
expensive. Coverage for personal injury and advertising injury is still in its chitdhood, if not infancy, and it will be
interesting to see how these coverages evolve over time. Insurers will probably devise more refined ways to incorporate
the Principle into these coverages.

Thus, although the Principle is an axiom of insurance law, and although there must be a fortuitous element or dimension
in every injury-producing process which is insurable, those processes (the producing cause, the causal process, the effect,
and the injury) need not be fortuitous through and through. Intentional acts have unexpected consequences. Intentional
acts may not be completely *597 understood. Intentional acts can be based upon mistakes, even though they are, from
a rather narrow point of view, fully intentional. Mistakes are by their nature fortuitous, and an act predicated upon a
mistake takes on a fortuitous dimension. These complications are present in every insurance policy. It is therefore both
simple-minded and erroneous to claim that injury-causing events are covered by insurance only if they are completely
fortuitous.

Consequently, exponents of the insurance industry have no business saying that injury-causing events which may be
part of the Y2K problem are not insurable because they are not fortuitous. People may have designed sofiware knowing
in theory that it might involve Y2K problems, but also firmly believing that the software would be replaced long before
the turn of the century. The fact that software is still in place long after they thought it would be removed is fortuitous.
Companies using the software may never have realized the problems they were facing. When they began to realize the
problems they were facing, they may not have fully appreciated them. They may have hesitated. These characterizations
do not destroy the fortuitous character of the type of events that will make up Y2K.

C. General Observations on the Principle of Fortuity

Several general observations should be made about the Principle. First, the Principle has the look of a minimalistic
doctrine. There are two ways to think about the Principle. One way is to divide the world into two categories. On the
one side are nonfortuitous injuries, which are deliberately caused injuries and acts that predictably lead to injuries if a
person performs such an act. On the other side are all other injuries and acts. In a diagram, the situation looks very
simple.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
The Principle makes everything in the right half of the box uninsurable. When viewed in this IHafner an enormous
number of affairs are nonfortuitous and therefore uninsurabie.

*598 The other way to look at the Principle is to begin with fortuities that are insurable and then look at close cases
which may or may not involve fortuities. It is as if these cases are arranged around the edges of the class of all fortuitous
states of affairs; we then ask whether these cases are insurable. Most legal discussion proceeds in this manner. Viewed
in this way, the class of all fortuities looks much larger than the class of nonfortuities.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

When this second picture is utilized, not very many acts or injuries appear to be nonfortuitous and therefore uninsurable.
This is especially true when one looks at the universe of actual injurious acts and actual injuries. The fact is that in a
peaceable society, for the most part, fortuitous injuries vastly outnumber nonfortuitous injuries. This certainly applies
to the injuries about which there is public knowledge. When looked at in this second way, the Principle does not exclude
very much; in the former way, however, the universe of possible nonfortuitous acts and injuries is quite large.

It is unlikely that the Principle will ever play much role in litigation over coverage for offense-based torts. This
coverage is a relatively recent invention. [FN49] The organizations that draft policies asked state legistatures for
permission to use them, and that permission has either been widely granted or scarcely withheld for this type of coverage.
Insurance companies had to understand that by providing coverage for personal injuries and advertising injuries they
were providing coverage for intentional torts, The offenses were exactly some of the canonical intentional torts. Courts
would be very *599 impatient with insurers that now try to eliminate that coverage after promulgating it, adopting it,
getting it approved by various insurance commissioners, and charging money for it. Although personal injury and
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advertising injury coverage are written into liability insurance policy forms available to businesses, they are also available
by endorsement for homeowner's policies. Probably, courts would be similarly impatient with insurers utilizing the
Principle te avoid payment under those endorsements, expecting insurers to guarantee fortuitousness through the
underwriting process.

Second, the Principle in general applies to losses. It does not apply to acts or to their consequences, except where those
consequences themselves constitute losses. This point is sometimes missed because there are categories of actions (like
A punching B hard on the nose) which are so closely related to losses, that one can simply displace the application of
the Principle from the loss to the act. Changing the accent, however, can be misleading in other cases where the focus
belongs on the loss. This happens when the causal chain linking the act (or omission) to loss is longer.

Third, to the extent that one looks at contingent indicia of fortuity--what somebody knew before a loss, what somebody
did or did not expect, whether it sounds right in ordinary English to say that the event happened by chance--one should
look at it from the point of view of the insured. Was the insured surprised? What did the insured know beforehand?
Would the average person in the position of the insured be inclined to say that the event happened by chance? The fact
that somebody other than the insured was or was not surprised by a loss is completely irrelevant to the insurability of the
loss.

Finally, the Principle explains why many courts are skeptical about the insurability of punitive damages. [FN50] In
general, punitive damages are imposed when the tortfeasor meant to injure the victim. This intent can be found in the
deliberateness of the tortfeasor's act--in the actor's intent to injure or in his recklessness. If a tortfeasor acts in conscious
disregard of the dangers that he is creating *600 for a potential victim, he is acting recklessly and is subject to punitive
damages. When a person consciously disregards the dangers he is creating for someone else, he is aware of the potential
victim's exposure to danger and he says to himself, "To hell with that fellow! I'm going to do as I please." All of the
mental attitudes that generate punitive damages bump up against the Principle. [FN51

D. Fortuity as the Foundation for Inclusion or Exclusion

The Principle represents something of a procedural quandary. In general, insureds bear the burden of bringing
themselves within the insuring agreement (i.e., within the coverage), while insurers bear the burden of demonstratin gthe
application of an exclusion. One would think that satisfying the Principle is an antecedent to the existence of any
coverage. For this reason, some courts have held that insureds must prove that the losses for which they seek coverage
are fortuitous. [FN52] Other courts, however, treat the Principle as an exclusion and so allocate the burden of proofto
the insurer. [FN331 It is probably appropriate to require insurers to prove a violation of the Priniciple. Insurance lawyers
tend to think of the Principle as exclusionary, and insurers are usually required to prove the applicability of exclusions.
Moreover, because it comes up rarely, and negates coverage cven less often than it comes up, it makes sense to require
the entity most familiar with insurance to carry the burden *601 of proof. After all, it would be inequitable to permit
insurers to require that insureds prove potentially complex and mianced matters in order to get their claims paid. The
possibility for oppression here is obvious. To some degree, this point hinges on the relative infrequency with which
insurers have invoked the Principle. The weakness of the Principle in practice is to some degree illustrated by the variety
of injuries that have been held to be fortuitous.

For example, most environmental damage is held to be fortuitous, even if the disposal was intentional, systematic, and
prolonged. [EN54] Environmental litigation and related insurance litigation are illustrative. It is a complex phenomenon
that has involved heavy-duty litigation over the last quarter of a century. Undoubtedly, if there is substantial litigation
over the Y2K problem, courts will Jook to environmental Hitigation for analogies.

Courts look at the injury and loss and observe that no one expected those kinds of losses. In the heyday of
free-wheeling waste disposal, everyone thought the earth would simply cause the waste to disappear; there is surely
something right about seeing historic waste disposal practices as causing fortuitous environmental injuries. Indeed, in
my experience, most large companies did not dump toxic waste in places where they believed they would do substantial
damage to valuable assets. Sometimes, ] have observed that some corporate decision-makers were (and are) ignorant
about environmental matters, but ignorance almost always brings conduct within the Principle.

Thus, as applied to actual environmental cases, the Principle is extremely limited. [FNS5] In one case, a waste hauler
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