


" s everyone knows, insurance policies have a
- complex Structure. Part of that structure involves

insuring agreements, lirited by exclusions,
expanded by exceptions. One of the most significant
compiexities in property policies is the ensuing loss clause,
Such clauses have caused a good deal of litigation in Texas
and elsewhere. We shall attempt to elucidate the concept of
ensuing loss. We shall do so by reference to a hypothetical
clause which could appear in virtually any sort of property
policy, so lorig as the property involves physical objects.

Our thesis is that the complexity—some might say
obscurity—of ensuing loss clauses is only apparent. They
are not as difficult as some suggest. In our opinion, if they
are studied carefully, they are—or become-reasonably clear.
Once they are understood, it can be appreciated hence that
they do not ofter: apply and that they are not a source of
significant coverage under most circumstances. For exam-
ple, coverage for mold and similar phenomena is not easily
generated out of them., We believe—and intend to demon-
strate—that Texas courts have mostly understood this. We
believe that, for the most part, Texas courts have consistent-
Iy and correctly applied ensuing loss clauses, although they
have done so in variously deficient ways, and that their
errors and misconception have caused insureds hope where
there should be none. Texas courts have not allowed-and
should not allow—ensuing loss provisions to “completely
eviscerate and consume” specific exclusions.’
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I. POLICY LANGUAGE EXPOSITION

Assume the following insuring agreement: “The insur-
er will cover risks of physical loss to any insured object,
except as excluded.” This sentence is a trifle disconcerting.
When someone says, “we will cover risks of loss,” one is
inclined to ask, “What risks?” or “Which risks?”’ If either
question were put to a property insurer, it would say, “any
of them, which are not excluded. All of them, that is, but
for those that are excluded.” One wonders when one
receives this response, why not say, “The insurer will cover
all risks of physical loss ... . If that's what you mean,
why not say it? The reason is that, several years ago, the

.word “all” was present in the insuring agreement of proper-

ty policies. Indeed, they were called “‘All Risk Policies,”
and often still are. Unfortunately, some courts bent over
backwards to find coverage, where there was clear exclu-
sionary language, precisely because of the presence of the
word “all.” The cleverest thing the insurance companies
could think of to eliminate this argument was to eliminate
the word. In any case, all-risk-of-physical-loss-except-as-
excluded is what is intended.

Suppose that there is an exclusionary clause which
reads as follows:

The insurer does not cover loss caused by:
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