


" s everyone knows, insurance policies have a
- complex Structure. Part of that structure involves

insuring agreements, lirited by exclusions,
expanded by exceptions. One of the most significant
compiexities in property policies is the ensuing loss clause,
Such clauses have caused a good deal of litigation in Texas
and elsewhere. We shall attempt to elucidate the concept of
ensuing loss. We shall do so by reference to a hypothetical
clause which could appear in virtually any sort of property
policy, so lorig as the property involves physical objects.

Our thesis is that the complexity—some might say
obscurity—of ensuing loss clauses is only apparent. They
are not as difficult as some suggest. In our opinion, if they
are studied carefully, they are—or become-reasonably clear.
Once they are understood, it can be appreciated hence that
they do not ofter: apply and that they are not a source of
significant coverage under most circumstances. For exam-
ple, coverage for mold and similar phenomena is not easily
generated out of them., We believe—and intend to demon-
strate—that Texas courts have mostly understood this. We
believe that, for the most part, Texas courts have consistent-
Iy and correctly applied ensuing loss clauses, although they
have done so in variously deficient ways, and that their
errors and misconception have caused insureds hope where
there should be none. Texas courts have not allowed-and
should not allow—ensuing loss provisions to “completely
eviscerate and consume” specific exclusions.’
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I. POLICY LANGUAGE EXPOSITION

Assume the following insuring agreement: “The insur-
er will cover risks of physical loss to any insured object,
except as excluded.” This sentence is a trifle disconcerting.
When someone says, “we will cover risks of loss,” one is
inclined to ask, “What risks?” or “Which risks?”’ If either
question were put to a property insurer, it would say, “any
of them, which are not excluded. All of them, that is, but
for those that are excluded.” One wonders when one
receives this response, why not say, “The insurer will cover
all risks of physical loss ... . If that's what you mean,
why not say it? The reason is that, several years ago, the

.word “all” was present in the insuring agreement of proper-

ty policies. Indeed, they were called “‘All Risk Policies,”
and often still are. Unfortunately, some courts bent over
backwards to find coverage, where there was clear exclu-
sionary language, precisely because of the presence of the
word “all.” The cleverest thing the insurance companies
could think of to eliminate this argument was to eliminate
the word. In any case, all-risk-of-physical-loss-except-as-
excluded is what is intended.

Suppose that there is an exclusionary clause which
reads as follows:

The insurer does not cover loss caused by:
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(1) Inherent vice, wear and tear, deterioration,
or loss cansed by any quality in the property
that causes it to injure, damage, or destroy
itself: '

(2) Rust, rot, moths, mold, or other fungi;

(3) Dampness of atmosphere, extremes of
temperature;

(4) Contamination;

(5) Rats, mice, tetmites, vermin, moths, or
other insects;

(6) Senling, cracking, bulging, shrinkage, or
expansion of foundations, walls, floors,
ceilings, roof structures, walks, drives,
curbs, fences, retaining walls, or
swimrning pools.

Coverage is provided for ensuing loss caused
by collapse of [the] building or any part of the
building, water damage, or breakage of glass
which is part of the building if the loss would
otherwise be covered under the policy.

'Ihis clause, variants of which often occur in Texas
homeowmers’ policies, is way too complicated to discuss
here. We will simplify it presently.

Before doing so, however, let us consider an ensuing
loss clause which does not use the word ensue and which is'
not m a homeowners’ policy. The language we are about to
expound appears, more or less, in the property section of
the Commercial Insurance Policy issued by a major carrier.
The insuring agreement states that the relevant coverage
section “insures all risks of direct physical loss or damage
except as excluded or limited elsewhere” in the coverage
section.- One of the exclusions states, in part, as follows:

This Coverage Section {, ie., the property
insurance component of the multi-sectioned
policy] does not insure against loss, damage or
expense caused by or resulting from the fol-
lowing: wear and tear, gradual deterioration,
inherent vice, latent defect, depletion, erosion,
corrosion, mold, wet or dry rot[.] But if loss or
damage from a “covered cause of loss” results,
we will pay for that resulting loss or damage.

In addition, many other excluded canses of loss exist.
{The phrase “covered cause of loss means a cause of loss or
damage insured against by the covered cause of loss clause
[, i.e., the insuring agreement] of the Coverage Section and

not excluded or limited elséwhere in the Coverage  *
Section.”) Obviously, the phrase ensuing loss does not
appear in this policy language. Instead the phrase resulting
loss appears. Nevertheless, fairly obviously, this is a type
of ensuing loss clause.

Let us return to the original example taken from Texas
homeowner’s policies. This is the paradigm with which we
will mostly be working throughout the rest of the paper. As
indicated, that exclusion, and its ensutng loss clause, are too
complicated to discuss here fully, so they stand in need of
simplification to facilitate discussion. Here is a simplifica-
tion of parts of the exclusionary clause:

This insurance covers risk of physical loss upon
an insured building except as excluded. The
imsurance does not cover loss caused by mold.
It does cover loss ensuing from mold damage
and caused by water damage, so long as the
ensuing loss would otherwise be covered under
the policy.

This simplification focuses on mold damage and water
damage, about which we have seen a good deal of contro-
versy in recent years. The exclusion could be simplified in
a variety of ways. The formula is always the same, howev-
er. We shall move to a more complex and interesting hypo-
thetical in a moment.

The first thing to notice is that the domain of ensuing
losses is precisely the losses in which an.excluded state of
affairs plays some causal role. This is true because the verb
to ensue often means to follow from. The newish SHORTER
OxFORD ENGLISH DICTIONARY (5th Ed. 2002) defines the
intransitive verb “ensue” this way: “Be subsequent; occur
or arise afierwards, especially as a result or consequence;
resulting from . . . . In a related way, the dictionary defines
ensue as a transitive verb to mean “succeed, come after, be
subsequent to; resuit from.” /d. at 834. The fairly recent,
and very modem, WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY (1986) defines the term, in part, as follows:

“to take after : follow the lead of : IMITATE[.]” In a related
sense, the word is defined this way “to follow after : be
subsequent to : SUCCEED[.]" Another obviously related
definition is “to take place afterwards” and “to follow as a
chance, likely, or necessary consequence : RESULT” or “to
follow in chronological succession.” Id. at 756.

There is of course an ambiguity in the term ensue given
these definitions. On the one band, event E, could ensue
from event E if it happens chronologically after it, perhaps
in some sense coordinated with it. In another sense, for E,
to ensue from E,, E; must play some sort of causal role in
bringing about E,. These two different meanings of the
word ensue could be called the “Purely Chronological
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Meaning” and the “Causal Meaning.” It is fairly obvious
that the purely chronological meaning could have no pur-
pose in an insurance policy. If E, ensued from E, where E;
was an excluded event, but £, had nothing to do—causally
speaking—with the occurrence of E,, it would be unclear
why it would be necessary to say anything special about
whether E, is or is not covered. In order to see why this is
s0, it is necessary to-note that the exclusionary clanse which
we have quoted above precisely excludes certain results
which are caused by specifically excluded conditions or
events. It is not events or states of affairs that have an
intrinsic quality, e.g., being round or being red, which are
excluded by the above-referenced exclusion. Rather, it is
events or states of affairs that are caused in certain ways.

- Thus, if something is an ensning loss, in the sense of
causality, it is always appropriate and sometimes necessary
to ask, “from what did it ensue?” Every loss ensues from
something. This proposition follows from two others: (1)
every event has.a cause, and (2) every loss has a beginning.

We now must ask ourselves what it is that may cause

an event or state of affairs if the ensuing loss clause is to
have any relevance to it. We must also ask ourselves how
we decide what the scope of the ensuing loss clause is. The
answer does not lie in the meaning of words. Rather, the
physical positioning of the phrase ensuing loss in the exclu-
sion makes it clear that excluded states of affairs, such as
the existence of mold, must be somewhere in the concate-
nation, web or chain of states of affairs that the ensuing loss
follows. Hence, a more general way to formulate the idea
of ensuing loss is this:

Insuring Clause: This policy covers (all) risks

of physical loss to insured objects.
Exclusionary Clause: This policy does not

cover losses caused by X. Ensuing Loss
Exception: This exclusion does not apply to an
ensuing loss caused by ¥, which was itself
caused by X, so long as the ensuing loss is a
state of affairs otherwise covered by this insur-
ance (i.e., included within the insuring agree-
ment and not within any exclusion).

Thus, an excluded state of affairs may indirectly or
more or less remotely participate in causing a covered
ensuing loss, but it may not be the immediate cause. Thus,
the insured loss may follow from an excluded state of
affairs, (as it were) at a distance, but it must make sense for
ordinary language speakers to see something else as an
mportant cause or at least the immediate (or a significant)
:amse. The immediate cause of the ensuing loss may itself
nave been caused (at least in part) by the excluded event or
state of affairs.

All of this is rather curitbersorme, but in the end it
reasonably clear. Perhaps another approach might be help-
ful. Property insurance on physical objects, including
buildings, generally covers physical losses. A physical
object experiences a physical loss when it is destroyed,
damaged, or-quite literally~lost (accidentally misplaced,
thrown away, dropped into a volcano, and so forth). Losses
are states of affairs. Events cause losses. Events are not
themnselves losses. Physical property that has suffered
destruction has suffered a loss. Physical property that has
suffered physical injury or damage has suffered a loss.

Exclusions in policiés are not always completely clear
on this point. As a general rule, the lack of clarity is harm-
less. Policies exclude certain types of losses, and they
exclude certain losses that are cansed by specified events.
It is tempting to look at the idea of loss in a different
way-not as a physical state of affairs, but as a financial situ-
ation. Thus, property loss is a loss of wealth or financial
value, as opposed to a kind of physical damage to property.
This is a sensible way to use the word loss. Thus, when
one is asked, “how large a loss did you sustain?” the ques-
tion does not pertain to the physical size of the loss, but to
the amount of money at stake. Thus, it would be inappro-
priate to answer the foregoing question by saying, “An area
30'by 70" Rather, the appropriate answer is, “Around
$16,000.” The truth is, of course, that the ordinary English
word loss is ambiguous as between physical loss and finan-
cial loss. ‘We shall see courts harmlessly conflating these
two meanings. The way the term fits into the aforemen-
tioned imsurance policy, however, makes it clear that physi-
cal losses—not financial losses—are at issue. Usually, the
ambiguity in the word loss is harmless. It is unacceptable
to conceptualize the meaning of the word loss in terms of
losses of wealth in the context of property insurance poli-
cies, precisely because insuring agreements say that they
cover physical losses. Thus, losses are physical states of
affairs, not financial states of affairs caused by physical
states of affairs. Financial loss is a way to measure the
physical losses.

In many cases, exclusionary clauses in property poli-
cies exclude losses with certain intrinsic characteristics.
QOthers exclude losses that are caused in certain manners.
These might be called, respectively, “Intrinsic Characteristic
Exclusions” and “Relational Characteristic Exclusions.”
Still other exclusions are more or less both at the same
time. Thus, the rotting of wood is a loss. The loss is the
rotten wood. Moldiness on a physical object is a physical
loss, even though it is, as it were, loss (partially caused) by
an addition, i.e., the mold. Neither rotten wood nor moldy
surfaces are thereby covered. Both types of loss are
excluded. In contrast, a dampness of atmosphere is not an
infrinsic feature of any loss. Rather, it is a distinct cause of
aloss. Similarly, extremes of temperature are not them-



selves intrinsic losses. The phrase extremes of temperature
does not describe physical loss to physical property.

Rather, extremes of temperature are sometimes the causes
of losses. The same is probably true for some types of
inherent vice. In contrast, a physical object which is wormn
and tom has sustained either one or two kinds of loss,
almost certainly caused by something else: rubbing, people
walking on the structure, people urinating on it, wind
action, and so forth. Rot and mold are probably not only
intrinsic characteristics of kinds of Iosses, but also causes of

losses. Thus, moldiness is caused by mold. Rotten wood is

caused by the rotting of the wood.

Our elucidation of what is involved in the idea of loss
may help in understanding the idea of ensuing loss.
Obviously, ensuing losses are physical states of affairs.
They are physical losses to physical objects. Here is a
description of what it is to be an ensuing loss:

If, at a time after a physical loss, L;, has
occurred, where L; is excluded from coverage,
another physical loss, L,, occurs which ensues
upon L, and which is caused, af least in part, by
events or processes which are covered, then
there is coverage for L,, although not for ;.

What is puzzling about this forrhulation is that L, will -
have been a causal antecedent of L,, precisely by virtue of
the fact that £, ensues upon (or from) L;. If so, then what-
ever it was that caused [; will also be a causal antecedent
for L,. But the ensuing loss clause says that there is cover-
age for L, only if it would otherwise be covered under the
policy. But if the cause of L, is also part of a set of causal
antecedents of L,, then there could never be coverage for
L,, and the exception to the exclusion becomes empty.
Obviously, this interpretation cannot be correct. No inter-
pretation of any contract that yields an absurd result can
ever be comrect. Legally absurd results are to be eschewed.
Creating an empty exclusion is an absurd result. It is
absurd precisely because it would suppose that the insur-
ance industry, its regulators and the commentators which
designed and critiqued the ensuing loss clause were either
stupid or crooked, and that simply cannot be true.

Qur solution to the foregoing puzzle is simple enough.
Tt hinges on the idea of indirect causation:

An ensuing loss, such as L, is covered when:
(1) L, is not directly caused by an excluded
cause; (2) L, does not have intrinsic character-
istics that make it an excluded state of affairs;
(3) L is only indirectly caused by either L, or
the cause of L;; and (4) L; or the cause of L,
plays some role in causing L,, but that causal
role is indirect, and at least somewhat removed.

Indirect causation occurs when one event, E,;, caudes
another event, E;, which causes a third event, E3. In that
case, E, directly causes E;, and E; only indirectly causes E;.
Thus, although E; ensues from £, it is natural to say that E,
is not the cause of E;. This point becomes even more obvious
when more events are added to the causal chain* As a mat-
ter of linguistic legerdemain, it is frequently possible to
“find” (or, at least, some plausibly assert the existence of)
intervening causes between any two causally linked events
or states of affairs. One has the sense that, frequently, this
is the strategy being employed by insureds to argue for cov-
erage through the idea of ensuing losses. It is right here —
in this very conceptual spot — that the confusions about the -
nature of ensuing losses and the concept of ensuing loss
arise. They arise because of confusions about the concept
of causation in ordinary language and common sense. This
is a well-known problem to anyone who has paid attention
in first year law classes and anyone with even a modicum
of conceptual-linguistic sophistication.® In the law, outside
arcane scientific matters, all assertions of causation must be
commonsensical. Hence, it must be natural and common-
sengical to claim if something other than L, is cormectly said
to be the direct cause of L,. Linguistic arabesques won'’t
cut it, nor will phony conceptual acrobatics.

* To retumn to our original concrete example involving
mold and water damage, the sequence must go something
like this. Some configuration of factors causes mold.

These factors might be problems in the air conditioning.
There might be a faulty design in the building. There might
be standing water. There might be leaks in the roof. And
soon, Let’s focus on leaky roofs. In order for there to be
an ensuing loss from a mold loss,
the mold — however it is caused —
must cause water damage, and
water damage must cause the
next loss. If that Joss does not
have infrinsic characteristics
which exclude it from coverage,’
then it will be covered under the

ensuing loss clause. Graphically, j
this succession of events may be
represented as follows:

The downward pointing
arrows represent causation. The
boxes represent states of affairs.
There may be other boxes inter- |
vening between the mold box and |
the water-damage box. It really
doesn’t matter. Of course, the
state of affairs which is in the
ensuing loss box may (must} not
itself be a state of affairs which is
excluded from coverage by its




intrinsic characteristics. Thus, rotten wood would not be
covered as an ensuing loss because it is itself excluded. We
have left the sixth box down blank because we are not quite
sure what physical losses mold might cause which would then
cause a covered ensuing loss. The usual candidate in the
cases we will discuss below is water damage. It is extremely
difficult to see how mold might cause water darnage *

The preceding diagram, appropriately modified, may
be used to portray any ensuing loss situation. The penulti-
mate box down — the one right before “Ensuing Loss” —
might have to be multiplied. In theory, there could be any
number of boxes vertically connected by arrows substituted
for that single box. What is true in theory, however, is not
true in practice. The more boxes plugged in, the less likely
there is to be genuine causation.

Il. TEXAS CASES

Let's see how courts interpreting
Texas law have addressed ensuing loss
clauses. We will include both Texas
state courts and federal courts sitting in
Texas. (We would include federal
courts sitting elsewhere applying Texas
law pertaining to ensuing loss clauses,
but we haven’t found any.) We'll take
the cases in chronclogical order. Qur
narrative spans approximately 38 years
— about a generation.

ensuing loss.

The first case is McKool v.
Reliance Insurance Comparny, 386

*

The Dallas
Court of AppealS
has it right.
The cracking
was not an

water damage ensting ‘after the uninsured:
cracking of the tile. -

Id. at 345. The court’s judgment rested upon the
proposition that “all ensuing losses (meaning losses which
follow or corne afterwards as'a consequence) caused by
water damage are covered[,] whereas “losses caused by
extremes of temperature or cracking are not].]” Jd.

The Dallas Court of Appeals has it right. The cracking
was not an ensuing loss. It was caused by extremes of tem-
perature, and that's the end of the story. It seems to us that
the court of appeals gets the other part of the argument
wrong. The loss in the tiles was not caused by cracking.
The loss was the cracking. This is a situation in which the
insurance company trades on an ambiguity in the word loss.
As explained above, the word loss may
mean either financial loss or physical
loss. There is no question at all, howev-
er, that property insurance policies
insure against physical loss, and that is

. the sense in which the term is used i
those policies.

The next case is Aetna Casualty
& Surety Company v. Yates, 344 F2d
939 (5th Cir. 1965). What is interesting
about this case is that Henry J. Friendly,
a very distinguished judge from the
Second Circuit, sat by designation.
Judge Friendly is one of those federal
circuit judges who ranks with, or close
to, Learned Hand in terms of prestige
and influence. Others include Richard

S.W.2d 344 (Tex. Civ. App. — Dallas
1963, writ dism’d w.0j.). The facts in
this case were simple. The swimming pool belongmg to
McKool had walls. Ceramic tile was affixed to the walls.
It experienced chipping and cracking when the water in the
pool froze.

The issue was whether the loss was excluded by the
caused-by-extremes-of-temperature exclasion or by the
loss-by-cracking exclusion, McKool had argued that the
exclusion was caused by ice, that ice is solidified water, and
bence that there was water damage bringing the loss within
the ensuing loss exception to the exclusions. The Dallas
Court of Appeals sided with the insurance company, stating
as follows:

[Tlhe tile having cracked because of the
extreme cold cr ice, thiere] could be no recov-
ery therefor, but if water had entered through
the cracks thus caused, the ensuing damage
cansed by the entry of the water would be
recoverable. That would be 2 loss caused by

e

Posner, Frank Easterbrook, David
Bazelon (for a time), J. Selly Wright, and a few others.

The facts in Yates were, as usual, simple, and they were
not particularly in dispute. The joists, sills, and subflooring
of a house were substantially rotted away. The canse of
damage was that the crawl space was madequately vented.
The house was air conditioned. The contact between the air
trapped in the craw] space and the subfloors and siils which
had been cooled produced condensation and then rotting.

The homeowner argued that this loss was caused by
condensation of moist air in the crawl space into water
which then damaged the sub-floors, joists and sills. Thus,
the homeowner contended that it had an ensuing loss on its
hands and hence had coverage.

The Fifth Circuit rejected this gambit, saying that “the
rot may have ensued from water(,] but not from water dam-
agel.]” Id at 941. Furthermore, said the court, the damage
experienced by the policyholder “ensuing from the rot was



not the damage from the direct intrusion of water, conveyed
by the phrase ‘water damage.”” Jd. [Emphasis added ]
Thus, Judge Friendly observed that “{a] likely case for
application of the fensuing loss] clause would be if water
used in extinguishing-a fire or coming from a burst pipe
flooded the house and in torn caused rust or rot[.]” /4.

The Fifth Circuit got the result right. In fact, this case
is no more difficult than McKool. There was no water
damage independent of the rot which caused the rot. At the
same time, we are not sure that the court’s adumbration on
‘what might constitute water damnage is necessarily the way
to think about water damage. At the same time, we are rel-
atively certain that advocates who try to stretch the idea of
water damnage to include not only ice but condensation are
barking up the wrong tree.

The third case is Employer’s Casualty Company v.
Helm, 393 S.W.2d 363 (Tex. Civ. App. — Houston 1963,
no writ). This case raises significant problems and may
not have been correctly decided. It involved damage to a

" house. When the house was built, the builder, or its

subcontractor, failed to include a shower pan. Asa
consequence, some of the water that should have flowed
through it passed into and under a wood and cork floor-
ing. That water caused deterioration and rot to the point
where “good judgment dictated its replacement.” Id. at
365. On stipulated facts, the trial court found coverage.
The appellate court distinguished the Holm case from both
"~ McKool and Yates. The parties agreed in their stipalation
of facts that the construction and installation of the shower
floor and drainpipe were “inherently defectivel.]” Id.

The court found that there was ensuing loss from water
damnage and that the inherent vice exclusion did not apply.
Each of the court’s arguments for its holdings should be
considered at some length.

Significantly, the court held that the provisions of the
insurance policy at issue were “obscure and ambiguous, or
at least susceptible of more than one construction, and that
they should, therefore, be construed liberally in favor of the
insured and strictly against the insurer.” /d. at 367.

Here is what the court had to say about ensuing loss:

It is a matter of common knowledge that the
more or less continual application of water to
and against the wooden flooring of a house
would cause warping and cracks and water
damage thereto which finally would result in
rot and deterioration. The Joss which ensued or
followed the water damage grew out of and was
caused by water damage. Hence the exception
or exclusion to the exclusion at issue {which is

a piece of the hypothetical exclusion formulat-
ed in this paper] should apply. The water dam-
age in this case would be covered by the policy
since it is not within {any other applicable
exclusion excluding water damage]. It thus
comes within the proviso in the exception to the
exclusion in that the water darnage loss would
otherwise be covered under the policy.

Id. at 366. The exception in the exclusion is for ensu-
ing losses caused by water damage, “provided such losses
would otherwise be covered under the policy.” Id. at 366.
Alas, this argument is simply wrong.

The situation is worsened by the court’s treatment of
inherent vice, The insurer had contended that the damage
was caused by inherent vice which was excluded under the
policies. Apparently, the insurer offered this proposition on
the basis of the fact that the parties had stipulated that “the
construction and installation of a tile shower and drain pipe
in the house was defective.” Id. at 365,

| The court was“notrpersuaded:

The inherent vice was in the shower stall. No
recovery was allowed by the trial court for the
cost of the shower pan which was installed.
Recovery was allowed for replacing the dam-
aged floor. No contention is made that there
was any inherent vice in the floor which suf-
fered water damage. It is true that the parties
stipulated that the inherent defect in the shower
made it inevitable that water would pass into
and onto the cement below the shower and into
and onto the wood and cork floodng of the
assured’s house. But the loss was not caused by
inherent vice in the floor but by inherent vice in
another part of the house for which no recovery
was allowed. Forexample, if it be assumed that
there was an inherent vice in the roof of the
house, no recovery could be had for such
defective reof or the repair thereof. If, howev-
er, water should leak through such roof and
damage the floor of the house and the insured’s
furniture, there could be recovery therefore
because there would be water damage not
excluded by [a relevant exclusion]. The term
“inherent vice” as a cause of loss not covered
by the policy, does not relate to an extraneous
cause but to a loss entirely from internal
decomposition or some quality which brings
about its own injury or destruction. The vice
must be inherent in the property for which
recovery is sought.
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_ process of rotting, which cause the end
 state of being rotten.” Thus, the direct

Id. at 366-67.. This argument is no better than the pre-
vious one, although it more obviously hinges on what the
court describes obscurely and ambiguously.

The argument which directly hinges upon a nature of
ensuing losses or the meaning of the phrase ensuing loss, is
a failure. If the actual loss has the intrinsic physical charac-
teristics that render it subject to an exclusion, then the fact
that it is an ensuing loss caused indirectly by a covered
event makes no difference. Loss here was rot. Wood rotted.
Cork rotted. - The ensuing loss exception to the exclusions is
quite clear. It is activated only if the losses in question
would otherwise be covered under the policy. Rot is caused
by rot. The process of rotting is the immediate canse of rot-
ten wood. Thus, events of rot caused the state of affairs of
rot. The word rot is, of course, ambiguous in this regard —
it refers to both the state of affairs and a process and so refers
to both a causal antecedent and a

el GaEI—

inherent vice bears some reﬂecuon. The idea of inkerent
vice has its origins in marine insurance, which was the orig-
inal all-risk first-party property insurance. It began as an
implied exception, and the characteristics of the implied
exception carried over to express exceptions. In any case:

The inherent-vice exception means that deteri-
oration, either of goods or a vessel, which is
due to ordinary wear and tear does not come
within the coverage provided by a policy cov-
ering loss from “perils of the sea” However,
when the nataral decay of goods is caused (or
hastened) by a peril of the sea, recovery for the
loss is permitted.

ROBERT E. KEETON & ALLEN 1. WIDISS, INSURANCE
Law § 5.3(c), pp. 485-86 (1988). There is not a substantial
state court jurisprudence on the meaning

cansal consequence — but the ambigui-
ty is harmless. To be sure, antecedent
states of water damage cause the

cause is itself exclnded, and so the
exception to the exception applies and
there is no coverage.

It seems to us that the inherent vice
argurnent is no better. The argument
turns upon the premise that excloded
inherent vice must be in the same
property that sustains physical loss.
We believe that this premise is true.
Indeed, it would have to be true for the

The argument
‘which directly hinges
upon a nature of
ensuing losses or the
meaning of the Phrase asiseq vy an event that would other-
ensuing loss,
is a failure.

of the phrase inherent vice. This is not
the place to explore it, since much of it is
in that portion of adnuralty law whlch
pertains to marine insurance. ' ,
Nevertheless, it is not at all clear that the
fact that there are different parts of the
same property defeats the idea of exclud-
ed losses from inherent vice. A much
better bet is that normal deterioration of
the insured object, thing or building is

wise be covered.
In chronological sequence, the

next case is Allstate Insurance Company
v. Smith, 450 S.W.2d 957 (Tex. Civ. App.

insurance to be property insurance, as
opposed to — say — liability insurance.
It is also true that the inherent vice was in — or at least under.
—the shower stall. It is furthermore true that physical dam-
age to the house was caused in the wood and cork floors in
the insured’s house, not in the shower stall. It is perfectly
clear that the house is one entity. That is the property that is
insured. To be sure, the inherent vice is not in the floor
which sustains the damage. Instead, it is under the shower
stall - or at least that portion of the shower stall where peo-
ple stand.

The court suggests an analogy. It suggests that if there
were inherent vice in a roof, and water came through the
roof and inflicted physical injury upon another part of the
house, the damage would be covered because the inherent
vice was in the roof and not in that part of the house which
sustained physical injury. Of course, this argument is pure
dicta. If the loss experienced by the insured is caused by
rot, then there is no coverage whether or not it is also
caused by inherent vice. At the same time, the concept of
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—~Waco 1970, no writ). Inthis case, a
copper water pipe in a concrete slab in a
house burst, causing water damage to the insured premises.
Apparently, the rupture in the pipe was caused either by a
defect in the manufacture of the pipe or by the way a work-
mzn crimped it when it was installed. In addition, the
“[wlater leaking from the ruptured pipe caused the wooden
beams and plates in the vicinity of the pipe to begin rot-
ting.” Id. at 958,

The trial court found that losses resulting in water
damage are 2 risk of physical loss not otherwise excluded.
In addition, it found that rotting and deterioration of wood-
en beams and other components of the house resulted from
water leakage.' As a result, language excluding losses
caused by. “inherent vice, wear and tear, [and] deterioration”
did not apply, precisely because that exclusion does not
apply to ensuing losses caused by water damage “provided
that such losses would otherwise be covered under th(e)
policy.” Id.




The Waco Court of Appeals affirmed the trial court’s
finding of covered loss. The argument was very simple.
The burst pipe caused water damage, and the water damage
caused rot. There was coverage for all sorts of physical
losses, unless they were explicitly excluded. And no exclu-
sion was invoked.

In addition, the Smith court subscribed to the inherent
vice argument formulated by the Holm court. Here the
argument works somewhat differently. In this case, the
defective copper pipe was the inherent vice. No recovery
was allowed for the pipe, just as no recovery was allowed
for the shower pan in Holm. The cofnpensatory damages
that were allowed were for the costs of tearing out the floor
and wall, finding the source of the leak, and repairing it.
These, it is said, were not due to inherent vice.

This case, insofar as it is correctly reported, was cor-
rectly decided, unlike the Holm case. The difference here
was that Allstate Insurance did not set up rot as an exclu-
sien. Had it done so, perhaps this case would have been
decided differently. 1tis a virtual certainty that rot was an
“"exclusion in the policy. It was a standard exclusion in
homeowner’s policies in 1970. The fact that Allstate did
not raise the exclusion, however, changed everything. One
wonders how that could have happened.

. Merrimack Mutual Fire Insurance Company v.
McCaffree, 486 S.W.2d 616 (Tex. Civ. App. — Dallas 1972,
writ ref’d n.re.) is the next case. The facts were stipulated.
A 30-year-old house sat upon a pier and beam foundation.
Ten to fifteen years before the lawsuit, the owners added a
second bathroom at the rear of the house. Asin Holm,
there was no shower pan under the shower stall, The
absence of a shower pan is an inherent vice, said the court:

The lack of such a pan made it inevitable that
when the shower was used eventually water
would pass through the tile shower floor and
around the drain pipe and leak onto the wood
under and around the shower stall. This would
happen without the intervention of any fortuity
or chance occurrences, and was inevitable and
is, in fact, what occurred in this portion of the
dwelling.

Id at 617.

Over a good number of years, the leaking water, the
lack of ventilation in the crawl space and the absence of
light led to fungus. Probably, the water leak by itself would
have caused the fungus. In any case, it flourished, “living
off and consuming the celiulose in the wood[.} This caused
the wood “to decay and deteriorate to a condition that can
be generally described as ‘rotten’.” Jd. at 618. Thus, this

case involves rot, caused by fangus, caused (in part) by *
water leaking from the shower. Eventually, the insureds
noticed that the floor of the shower had sunk. This led
them to have an inspection performed, so the rot was dis-
covered, and the insured notified the insurance company.

In addition to fungus and rot, there was evidence of ter-
mites. Consequently, some of the damage to the house may
have been caused by them, rather than by rot, mold and
other fungi. (The termites would have caused no more than
10% of the damage.) However, temmites in question were
“subterranean termites which are attracted to damp, moist
areas and it is probable that [these] termites were attracted
to the addition [to the house] by the water leaking from the
shower stail.” Id.

The Dallas Court of Appeals found that the policy
contained an exclusion for both the termites and fungi.
Thus, the only question left was whether the ensuing loss
exception to the exclusion applied; that is, whether the
ensuing loss was the result of water damage. The court
thought not, partly on the basis of McKool and Yates. Said
the court:-

For the loss in this case to be covered by the
policy[.] it must have been “ensuing loss”
caused by water damage perse. In other words,
to be ensuing loss caused by water damage
such would necessarily have to follow or come
afterwards as a consequence. The facts do not
support this situation[,] since it is agreed that
the loss in question was caused by the fungi,
and to some extent by termites. While it may
be said that the fungi grew in a favorable atmos-
phere[,] the deterioration, rot, and fungi cannot
be said to be “water damage,” as such.

Id. at 620. As can easily be demonstrated, McCaffree
reaches the right result, for the wrong reasons.

There is absolutely no reason why water damage must
be the most immediate canse of whatever the damage is
that falls within the ensuing loss clause. Water damage
might cause some other state of affairs which might cause
the loss, and — so long as the immediate cause of the loss
did not fall within an exclusion — the fact that the water
damage was not the absolutely most immediate cause
would be irrelevant. As in other cases, the problem here
arises from confusion about the concept of causation.

Nevertheless, the resuit is correct. The loss here was
caused by rot, fungi and termites. The ensuing loss clause
provides that certain exclusions do not apply to ensuing
losses caused by water damage, but the ensuing loss excep-
tion applies only if those losses would otherwise be covered
under the policy. Here, the ultimate loss may have been
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caused by water darnage, but it was also caused by rot,
fungi and termites. The presence of these excluded causes
results in the exclusion of loss.

Shortly after the Dallas Court of Appeals decided
McCaffree, the San Antonio Court of Appeals decided
Lambros v. Standard Fire Insurance Company, 530 S.W.2d
138 (Tex. Civ. App. — San Antonio 1975, writ ref’d.). In
that case, a hcase suffered structural damage and stab col-
lapse. The cause was the movement of subterranean water
“exerting pressure on the foundations, floors, sidewalks,
driveways, [and] walls[.]" Id. at 139.

The Lambros policy read, in relevant part, as follows:

This contract insures against all risk of physical
loss except those caused by settling, cracking,
bulging, shrinkage, or expansion of founda-
tions, although this exclusion does not apply to
an ensuing loss caused by collapse of [the]
building, or any part thereof, or water damage,

- provided that such losses would otherwise be
coveréd under the policy.

Id. The jury found that the loss was caused by settling,
cracking, bulging, shrinkage or expansion of relevant struc-
tures and parts of structures. See id. at 140. In addition, the
Jjury found that the loss “‘was caused by a collapse of the
building or any part thereof by water damage.”” Id. The
trial court disagreed with the jury and entered judgment non
obstante veredicto for the insurer. The San Antonio Court
of Appeals affirmed.

Insofar as the concept of ensuing loss is relevant, the
court found that it presented some difficulty. In this case,
the concept of ensuing loss pertained to collapses as
opposed to water damage. The court thought that there
were two possible interpretations of the ensuing loss exclu-
sion. The first one may be reconstructed as follows:

The relevant exclusions shall not apply to (1)
ensuing loss caused by collapse of building or
any part thereof and (2) water damage.

The second interpretation would go like this:

The exclusion shall not apply to ensuing loss
caused by (1) collapse of building or any part
thereof [or] (2) water damage.

The court believed that the second of the two interpre-
‘ations was the only plausible candidate, The trouble with
the first interpretation is that all sorts of water damage are
excepted from the various exclusions, whereas, according

to the second interpretation, only ensuing losses caused by
water damage are excepted. This makes no sense, given
the concept of ensuing loss. As the court said:

If we give the language of the exception its
ordinary meaning, we must conclude that an
ensuing loss caused by water damage is a loss
caused by water damage where water damage
itself is the result of 2 preceding cause. What is
the preceding cause which gives to the excep-
tion the effect of taking the ensuing loss out of
the reach of [the exclusion}? Again, the plain
language of the exception compels the conclu-
sion that the water damage must be a conse-
quence, {i.e., follow from or be the result of the
types of damage enumerated in the relevant
exception]. “Ensuing loss caused by water
darmage” refers to water damage which is the
result, rather than the cause, of “settling, crack-
ing, bulging, shrinkage, or expansion of foun-
dations, walls, floors, ceilings . ...”

" Id. at 141. In the Lambros case, observed the court, the
water damage was a canse rather than a consequence of the
settling. It therefore could not possibly fit within the stan-

- dard ensuing loss exception.

In Daniell v. Fire Insurance Exchange, No. 04-04-
00824-CV, 1995 WL 612405 (lex. App. — San Antonio
Oct. 18, 1995, no writ) (not designated for publication),
ensuing loss was the only issue. As is quite often the case,
the material facts were undisputed. Wood siding was
installed on the insured’s home. The construction company
failed to install felt backing between the aluminum foam
sheathing and the wood siding. Heat caused the siding to
buckle. That broke the paint seal and allowed water to get
between the siding and the aluminum foam sheathing. The
siding rotted.

The insurer denied coverage, and the trial court award-
ed it summary judgment in the coverage action. Justice
Duncan relied upon Lambros, concluding that the previous
court’s meaning was plain: “While an ensuing loss provi-
sion will cover water damage caused by an excluded event,
it will not cover the excluded event even if it is caused by
water damage.” Id. at *2. The insured’s problem was not
water damage caused by rot. Instead, it was rot caused by
water damage. Hence, there was no coverage.

One wonders. It seems to us that the real problem here
is that the physical injury to the property was rot, and it was
caused by rotting., All such losses, no matter how clse they
are caused, are excluded by the language of the ensuing
loss exception.




In 1996, the Fifth Circuit, applying Texas law, decided
Burditt v. West American Insurance Company, 86 F.3d 475
(5th Cir. 1996). The issue there was foundation damage
caused by a leaky interior copper pipe behind the bathroom
wall. It allegedly caused a shift in the foundation of the
house and also stractural damage. The insurer paid for the
repan- of the water damage immediately surrounding the
pipe, but it denied coverage for cracking in the foundation,
walls and ceiling,

The policy covered ali risks of physical ioss except
fosses caused by deterioration, settling, shrinkage, or expan-
sion in foundations. These exclusions were subject to an
ensuing loss exception to the effect that the foregomg

able interpretation of the language favoring coverage in’
order to prevail. If the language of the policy is ambiguous,
even if the insurer provides a more reasonable interpreta-
tion, the insured still wins.

According to the Fifth Circuit, the language of the
exclusion-plus-exception is indeed ambiguous. This is true
for two reasons. First, the insurer’s interpretation of the
policy would make the exception for water damage almost
meaningless, because it would not include the excluded
perils of rust, wet rot, and mold, regardless of their natural
association with water damage. Id. at 477. Second, if the
insurer had intended to limit recoverability for water dam-
age excluding foundation damage, it could have done so

exclusions do not apply to water dam- quite exphicitly.

age caused by relevantly excluded per- e

ils. There was one problem: it was The Burditt decision is simply -
very badly worded. Here is some of : wrong. While the exclusion-plus-excep-
the exact language from the ensuing ACCO rdin g to the tion under consideration is a perfectly

loss exception to the list of exclusions:

This [elxclusion... shall not
apply to loss by... water dam-
age... caused by perils excluded

Fifth Circuit
the Zanguage of the

ghastly example of insurance policy
prose, it is not ambiguous if it is read

- slowly, edited correctly, and reflected
upen. The Magistrate and the District
Judge had it right. What seems to be

in this paragraph [such as set- . 13— - troubling the Circuit Court is that there
tling, shrinkage, or expansion of EXCIuSlon p luS will be very few instances of water dam-
foundations.] exception is indeed  28e cavsed by foundation problems, just
P as there will be very little water damage
Id. at 476. The plaintiffs virtally amb l guou s. caused by rust, wet rot or mold. The

conceded that they had foundation
damage in the form of deterioration
and that this was an excluded peril.
Their argument was “that deterioration
of the pipe, also an excluded peril, caused water damage to
the foundation, thus fitting within the exception to the
exclusion clause.” Id.

The Magistrate and the District Court found for the
insurer, reasoning as follows:

Only the exceptions to the exclusion clause are
contingent upon causation by an excluded peril,
such as deterioration or foundation damage, not
the other way around. Thus[,] if foundation
damage had caused water damage, it would be
covered, but water damage causing foundation
damage (regardless of what caused the water
damage) does not except foundation damage
from the exclusion. The causal connection runs
in only one direction.

Id. at 476-77. The Circuit Court rejected this interpre-
tation. It noted that if the language of the insurance policy
is ambiguous, all the insured has to do is present a reason-

appellate judges draw the inference that
the reading of the judges below of the
exclusion-plus-exception renders “the
exception for water damage almost
meanmgless[ T* Id. This is not the case. Itis not at all ren-
dered “almost meaningless.” It is simply rendered quite
rare. It seems obvious to us that foundation damage could -
cause water damage. The foundation damage might be
caused by, say, vandalism, but once the foundation was
damaged, water seeped in and there was water damage,

Shortly after the decision in Burditt, another decision
was rendered in a federal district coust. Sharp v. State Farm
Fire & Casualty Insurance Company, 938 ESupp. 395
(W.D. Tex. 1996), aff'd, 115 F.3d 1258 (5th Cir. 1997).

The homeowners discovered a leak in the pluombing system

of their dwelling. They believed that this leak had caused

their foundation to move and that that motion had resulted

in extensive damage to their home. The language of the
homeowner’s policy followed the usual paradigm. The

exclusion ruled out coverage for losses caused by “settling,

cracking, bulging, shrinkage, or expansion of foundations[,}” H
among other things. At the same time, the insurer agreed to

cover ensuing loss caused by water damage, “if the loss

would otherwise be covered under this policy.” State Farm
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took the position that the ensuing loss exception Ehd not apply
because it had been construed by Texas cousts “to cover.
only water damage which is the result, rather than the cause,
of foundation movement.” Id. at 396. The Magistrate cited
Lambros, and several other cases, and summarily resolved
the case in favor of State Farm with dispatch:® . “[BJecause
the [insureds] allege that their foundation shifted as a result

‘of a plumbing leak — that is, the ‘water damage’ was the

cause, rather than the result, of foundation movement —
State Farm properly denied their claim.” Id. .

In Zeidan v. State Farm Fire & Casualty Company, 960
S.W.2d 663 (Tex. App. — El Paso 1997, no writ), the court of
appeals was confronted with the same pattern. . The insur-
er's residence was severely damaged by rain storms. Asa
result, the insured’s foundation settled and shifted. That
caused “cracks to windows, damage to-a rock wall located
int the back yzard, and other cracks in the house.” Id. at 664.
The policy indicated that it did not cover settling or crack-
ing of foundations, although it made an exception for water
damage ensning upon such property damage. _

The insured argued “that the rain water was the actual
cause of the damage[.]” Id. It did this by causing a shift in
subsurface soil conditions beneath the dwelling.- Those
changes, said the insured, materially damaged;the house.
Thus, the court followed Lambros expressly and noted that
the evidénce in the case, even when formulated in a way
most advantageous to the plaintiff, “conclusively establish-
es that water damage was the cause, rather than the conse-
quence, of [the] settling, etc.” Id. at 666. This means, of
course, that the water damage was not an ensuing loss. If
there was an ensuing loss, it was the cracking and the shift-
ing. Those injuries, however, are not included within the
ensuing loss exception to the various exclusions.

In Jimenez v. State Farm Lloyds, 968 ESupp. 330
(W.D. Tex. 1997), the federal court in San Antonio again
attended to the issue of ensuing loss, just as it had in
Sharp. Indeed, Garcia, J., relied upon the Magistrate’s
decision in Sharp. In Jimenez, the insureds filed a claim
with the insurance company alleging that they had suffered
foundation damage as the result of a plumbing leak.
Subsequently, based upon an engineering report, the
insureds changed their claim. They alleged that their foun-
dation darnage was caused by natural variations in the soil
content near their home as opposed to 2 plumbing leak.

Summary judgment was granted to the insurer. State
Farm'’s policy contained the usual language. It excluded
lamages resulting from foundation movement. The
sourt subscribed to the argument in Sharp to the effect
that water damage is the cause, rather than a result, of
foundation movement, thus there is no coverage. The
insured also tried a different gambit here that one now

sees from time to time. As-is well-known, homeowner’s
insurance is divided jnto.Coverage A (for dwellings) and
Coverage B (for personal property). Here the insured
tried to claim that a possibly helpful provision of
Coverage B somehow applied to Coverage A. (The
insured’s argument failed, and rightly so.)

Several years passed before there was another reported
case in Texas pertaining to ensuing losses. The next case is
Home Insurance Company v. McClain, No. 05-97-
014790CV, 2000 WL 144115 (Tex. App. — Dallas Feb. 10,
2000, no pet.) (not designated for publication). Thisisa
dangerous and deeply troubling case.

In McClain, the homeowners suffered “mold and other
fungi damage caused by rainwater entering through a leaky
roof”™ Id. at *1. To be sure, the homeowners had a mess on
their hands. Water leaked in and collected behind interior
walls. It soaked the smd area and damaged walls, ceiling
and subfloors. Mold and bacteria grew in the area made
wet by the rainwater. Eventually, the insured suggested that
“the mold and fungus infestation [had] rendered the resi-
dence uninhabitable.” Jd. The homeowners settled with the
firm that had constructed the leaky roof. They apparently
did not recover all of their damages, however, and sought
recovery from their homeowners’ policy.

In the parts of the opinion relevant here, the homeown-
ers presented a motion for summary judgment to the trial -
court to the effect that the fungi and mold damage was not
excluded under the policy. The trial court decided in favor
of the homeowners, and the insurer appealed. The funda-
mental issiie pertained to whether the homeowner’s policy
exciuded losses caused by mold or fungi. The insurer
argued that the mold-or-fungi exclusion applies even if it is
caused by water damage. The insured argued that the poli-
¢y covers losses ensuing upon water damage and, in that
case, those losses would include mold and fungi.

The position of the courts was really quite simple.
Water leaked through the roof. It had pooled in crawl
spaces and other interior spaces. “The facts are uncontro-
verted that the damages claimed were a consequence of
water leaking from the roof” Id. at *4. Indeed, the insured
did not claim that the mold or the fungi came from any
other source. Consequently, “the exclusion for fungi and
mold damage does not apply.” Or, if it does apply, there is
an exception to it which defeats it. For this reason, the
court of appeals affirmed the trial cout.

There is a significant error in the reasoning in this case.
In order for an ensuing loss clause to be triggered, the oth-
erwise excluded event must be caused by water damage.
The fact that the mere presence of water causes fungi or
mold does not meet the requirements of the exception.



There must be damage first, and the damage must be 'the
cause of the ensuing loss. All the appellate court does here
is observe that “water from leaking roof pooling in the
craw! spaces caused the mold and fungi.” This is not.
enough. There would have to be actual proof of water
damage, as opposed to proof of water presence. No doubt,
this is merely a technical deficiency. No doubt the leaking
water did in fact damage some portions of the house.”
Nevertheless, if the common law is supposed to be the per-
fection of reason, as has been suggested throughout history,
these kinds of mistakes should not happen.

The problem of ensuing loss presented itself again in
Harrison v. US.A.A. Insurance Company, No. 03-00-
00362-CV, 2001 WL 391539 (Tex. App. — Austin Apr 19,
2001, no pet.). In this case, caulking at the juncture
between the homeowners’ bathtub and the tile above it
deteriorated. As a consequence, water spraying from the
showerhead seeped through the caulking to the sumounding
wooden structure. The seeping water caused the wood to
rot. The insured replaced rotted sheet rock, floor joists, and
beams, as well as old tile and flooring. ‘The homeowners’
insurer denied coverage. The homeowners’ policy exclud-
ed coverage for losses caused by rot and mold, except for
ensuing losses caused by water damage, if those ensuing
losses would otherwise be covered. As usual, the court
observed that in order

[tlo qualify for the exception, ensuing water
damage must follow from one of the types of
damage enumerated in [the] exclusion . ... In
other words, the ensuing loss provision covers
-water darnage that results from, rather than
causes, rotting. Assuming that the leaking of
water into the wood constitutes water damage,
the leaking preceded, rather than followed, [the
insured’s] excluded loss.

Id. at *2. So far so good. Unfortunately, Patterson, J.,
goes on to say that “we determine that the event causing
[the insured’s] loss here is the rotting of the wood sutround-
ing her bathtub.” This observation is wrong. The rotting
doesn’t cause a loss. It is the loss! Fortunately, this error
does not affect the outcome of this correctly decided case.

The final case in the historical sequence, so far, is Fiess
v. State Farm Lloyds, No. H-02-1912 (S.D. Tex. June 4,
2003) decided by Magistrate Crone.” In this case, the
homeowner-insured sustained mold damage which resulted
from flooding and other damage produced by Tropical
Storm Allison. The homeowners obtained coverage under
their flood insurance policy.. Thereafter, they made a claim
under their non-flood, ordmary homeowners’ policy.
Apparently, shortly after Allison, the homeowners began

removing sheetrock and discovered black mold throughout
the residence. The homeowners’ policy at issue covered
risks of physical loss not otherwise-excluded, but the policy
excluded loss caused by mold, except for ensuing losses
caused by water damage, if the ensuing loss would otherwise
be covered under the policy. In addition, the non-flood
homeowners’ policy, pursuant to which this claim was
being made, excluded losses caused by flood.

In her unnecessarily elaborate opinion, the Magistrate
determined that an exclusionary section of the policy
“explicitly remove[d] from coverage any loss caused by
mold. In addition, the court found that the McKool-
Lambros-Daniell-Merrimack-Zeidan line of cases requires
that water damage be the result, and not the cause, of mold.
In this case, observed the Magistrate, “it is undisputed that
the water damage was not caused by the mold; instead, the
mold was caused by the water darmnage. Therefore, the
mold damage is excluded under the ensuing loss provision
of the policy.”

Obviously, the Magistrate has got the conclusion right,
even if the forrulation is defective. Contrary to the

Magistrate, mold damage is not excluded under the ensuing '

loss provisions of the policy. Rather, mold damage is
excluded by the mold exclusion in the policy, and the ensu-
ing loss provision simply does not apply.

It is perfectly clear that most of the cases in this
sequence have, at least ronghly speaking, gotten to the right
results, even if they have not always been perfectly clear in
what they are saying, and even their arguments are not
always perfectly cogent. The general theme is (1) that the
ensuing loss clause in theory applies to certain kinds of
causal consequences indirectly, or remotely, caused by
excluded states of affairs, but (2) it does not, as it were,
reinstate coverage very often.

ll. CASES FROM OTHER JURISDICTIONS

Ensuing loss cases in other jurisdictions are few and far
between. Why there has been such a spate of them fairly
recently in Texas is mysterious. When there are ensuing
loss cases in other jarsdictions, they often look much like
Texas cases. Here is an example.

In Weeks v. Co-Operative Insurance Company, 817
A2d 292 (NH. 2003), the wood veneer wall of a commer-
cial building separated from the older, asphalt shingle wall
as a result of faulty workmanship. The property policy
excluded losses caused by faulty, inadequate or defective
workmanship. At the same time, the policy said that “if an
excluded cause of loss . . . results in the Covered Cause of
Loss, we will pay for the loss or damage caused by that

i
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Covered Cause of Loss.” In addition, the policy excluded
property losses resulting from “hidden or latent defect or
any quality in property that canses it to damage or destroy
itself” and “settling, cracking, shrinking or expansion[.]”
As with the previous exclusion, there is an ensuing loss
clause. It goes like this: ¥ one of the aforementioned
exciuded causes of loss results in a specified cause of loss
or building glass breakage, we will pay for the loss or dam-
age cansed by that specified cause of loss or building glass
breakage. The issues in the case pertain to-what caused the
brick veneer wall to separate from the asphalt shingle wall,
and whether there was an ensuing loss. Following a
California case,® the New Hampshire Supreme Court inter-
preted the ensuing loss clause to apply when: ~

There is a “peril,” i.e., a hazard or occurrence
which causes a loss or injury, separate and
independent but resulting from the original
excluded peril, and this new peril is not an
excluded one, from which loss ensues. Thus,
the exception to the exclusion operates to
restore coverage if the damage ensues from a

.--covered cause of loss ... accordingly, coverage .- -~

will be reinstated under the exception to the
exclusion when an excluded risk sets into
motion a chain of causation which leads to a
covered cause of loss. In that case, the policy
insures against damage directly caused by the
-ensuing covered cause of loss.

Id. at 297. [Emphasis added.] In the Weeks case, the
court found that the fanlty workmanship was the initial,
excluded cause of loss. It did not initiate a chain of causa-
tion which led to a covered loss. Consequently, the negli-
gent work exclusion in the policy barred coverage and the
ensuing loss provision did not apply.

IV. CONCLUSION

In the last several years, there has been a lot of loose
talk about how mold damages in houses may be covered by
ensuing loss clauses. The weli-reasoned Feiss case stands
against this proposition. If the reasoning of this article is
correct, Texas courts have mostly recognized the limited
reach of ensuing loss clauses and with few exceptions have
enforced them properly. This means that ensuing loss
clauses are not a promising avenue for mold recovery, and
never were.

One wonders why there has been such exuberant hope
for these clauses. Of course, hope often rests upon self-
deception, but here enters the other reasons as well. Two
come to mind. First, the concept of causation is inherently

fuzzy and problematic. “Whenever legal concepts hinge
upon what causes what, there always will be some room for
debate. Second, ensuing loss clauses are clumsy. Their
meaning depends in part upon their physical placement and
their function is not always manifest and clear. One thing is
clear. Not every part of an insurance policy is as important
as every other, and the number of words in the provision is’
no indicator of the overall importance of the change.
Perhaps even the reverse might be true.

‘. " Swire Pac. Holdings, Inc. v. Zurich Ins. Co., 845 Se. 2d 161, 168

{Fla. 2003) (discussion of a sue and Iabor clause in a builders risk policy}.

2. Itis well to remember that, in common sense, causation should not
be viewed as a chain but as a web. Lanasa Fruit 8.5. & Imporiing Co.,
Inc, v. Universal Ins. Co., 302 U.S. 556 (1938). Quoting Lord Shaw in
his judgment in Laylend Shipping Co. v. Norwich Union Fire Ins. Soc’y,
(1918) (A.C. 350, 368-371), Chief Justice Charles Evans Hughes wiote
as follows: “‘Causes are spoken of as if they were as distinct from one
another as beads in a row or links in a chain but-if this metaphysical
topic has to be referred--it is not wholly so. The chain of causation is a

_ handy expression, but the figure is inadequate, Causation is not a chain, . .
--but anet: Ateach point influences; forces, everits, precedent and [the] ~ - #--r- »v st ™

simultaneous, meet; and the radiation from each point extends infinitely,”
Id. at 562. Complex causation is sometimes involved in ensuing loss
cases. See Jerry’s Supermarkets, Inc. v. Rumford Prop. & Liab, Ins. Co.,

586 A.2d 539 (RIL 1991).

3. See HL.A. Harr & A.M. HONORE, CAUSATION AND THE LAW
{2d Ed. 1985).

4. How about this?: Somebody tries to wash the mold away believing
that water under pressure will do the trick. These activities simply make
matters worse. Nope — won't work. The worsened mold might consti-
tute an ensuing loss, and it would certainly — but only partly and perhaps
indirectly — be caused by the presence of the mold. But an ensuing loss
exception works only if the loss would otherwise be covered by the policy.
More mold is not covered by the policy. It's excluded. Try again.

5. The court’s point is that other components of the exclusion were
handled inexplicitly, so the same thing could have been done with water
damage. Here’s how that works: “This policy does not insure
against...smoke from agricultural smudging or industrial operation, This
exclusion, however, shall not apply to loss by...smoke (except as specifi-
cally excluded above..., caused by perils excluded in this paragraph{.]®

6. The court also cited a decision by Sparks, I, reaching the same
result. Buell v. State Farm Gen. Ins, Co., No. A-95-766-58 (June 13,
1996).

7. Presently, the plaintiffs have filed their notice of appeal to the 5th
Circuit and all parties have agreed to ask the Circuit Court to certify the
question 5o that the State Supreme Court can resolve the issue.

8. Acme Galvanizing v. Fireman's Fund Ins. Co., 270 Cal. Rptr. 405,
411 (Cal. Ct. App. 1991).



