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il Waivers of Subrogation Under the
i AIA Documents

by Parrick J. Wielinski

The parties to a business relationship often memorialize
itin writing. That agreement, a contract between the par-
ties, often seeks to allocate risks associated with the ven-
ture, hopefully according to which party is best able to
handle it. The paradigm of this type of business relation-
ship in which parties allocate risks is the construction
contract, and the risks associated with construction are

considerable.

”’36*3 General Principles Governing
(&7 %1 Broker and Agent Liability in
Coverage Disputes

by, Ellts I Medoway

Whether the insured is a Iarge corporation, small busi-
ness or individual, the procuring of insurance is typically
accomplished through an intermediary who has special
knowledge in the business of insurance. These interme-
diaries are most commonly recognized as “broker” and
“agent,” although their duties and obligations can often
become blurred, thus effecting the legal consequences of
their actions.

Recent Developments in Personal
and Advertising Injury Coverage

by Beth D. Bradley

Since the introduction of the 1986 ISO form, personal
injury and advertising injury coverage have been auto-
matic, unless the insured specifically negotiated to waive
the coverage.

7 Coverage B: Personal and

) Advertising Injury Liability—
1998 Revisions
by Michael Sean Quinn
In 1998, the Insurance Services Office promulgated, and
made available for use, a new version of Coverage B in
the Commercial General Liability Policy. Coverage coun-
sel are beginning to see claims arising in connection with
this version, so, perhaps it is time to begin discussing it
seriously and in some detail.

Misrepresentations
“the Application as
Grounds for Rescission
of the D&QO Policy

by Jokn H, Mathias, Jr, Timothy W, Burns,
and Traci M. Braun

n a seemingly inverse proportion to recent losses on the

NASDAQ, stock-drop securities class actions are on the
rise. While trying to defend against this recent spate of
securities litigation, corporations and their directors and
officers must often face battle on a second front with their
insurer over the question of coverage under the company’s
D&O policy. In many instances, the insurers attempt to
rescind the D&O policy due to alleged misstatements in
the corporation’s application for insurance. Courts con-
tinue to struggle with striking a balance between ensuring
that directors and officers receive the benefit of their D&O
policy while at the same time shielding insurers from li-
ability for risks they arguably did not intend to insure. This

article discusses that case law.

The Application
ot surprisingly, the first step in evaluating insurer claims
for Rescission based on misrepresentations in the ap-
plication is the language of the application form itself. Al-
though the lack of a standard application is problematic, in

some respects to the analysis, the general nature of the in-
(Continned on page 25)
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Coverage B

Personal and Advertising Injury Liability—1998 Revisions
by Michael Sean Quinn

In 1998, the Insurance Services Office promulgated,
and made available for use, a new version of
Coverage B in the Commercial General Liability Policy.’
Coverage counsel are beginning to see claims arising in
connection with this version, so, perhaps it is time to
begin discussing it seriously and in some detail.?

The actual text of the “new” coverage is the neces-
sary starting point. There are both striking and subtle
differences between the language of the old coverage
and the language of the new. Mostly, the differences are
not obvious. There are important distinctions, however,
and more may be discovered as time passes.

I. 1998 Coverage B: Verbatim

ot all of the language of Coverage B is set forth here.

Provisions pertaining to limits on coverage, and
hence the fact that exhaustion limits the duty to defend,
are omitted. They are seldom controversial outside rather
unusual circumstances.® It is convenient to think of the
emboldened material in this section as expressing the
insuring agreement, the definitions, and the exclusions.

The insuring agreements and the exclusions are con-
tained in a section entitled “COVERAGE B. PER-
SONAL AND ADVERTISING INJURY LIABILITY”
This title is used not only in the 1998 form, but also in
the pre-1998 form as well. Relevant definitions are con-
tained in a separate section entitled, whimsically enough,
“DEFINITIONS.” '

The insuring agreements are short and to the point.
Insuring Agreement.

a. We will pay those sums that the insured be-
comes legally obligated to pay as damages be-
cause of “personal and advertising injary” to
which this insurance applies. We will have the
right and dety to defend the insnred against
any “snit” secking those damages. However,
we will have no duty to defend the insured
against any “suit” seeking damages for “per-
sonal and advertising injury” to which this in-
surance does not apply. We may, at our
discretion, investigate any offense and settle
any claim or “suit” that may resulf....

b. This insurance applies to “personal and ad-
vertising injury” caused by an offense arising
eut of your business but only if the offense was

/ﬁ Michael Sean Quinn is a partner with Sheinfeld, Maley
& Kay in Austin, fexas.

committed in the “coverage ferritory” during
the policy peried.’
The structure—indeed the formula—of the insuring
agreement for Coverage B closely resembles the formula
for Coverage A.

Definitions. Two significant definitions apply. One
is the revisionary definition of the key phrase, “personal
and advertising injury,” and the other is the entirely new
definition of the term “advertisement.” The former,
Definition #14, is as follows:

“Personal and advertising injury” means injury, in-

cluding consequential “bodily injury”, arising out of

ene or more of the following offenses:
a. False arrest, detentior or imprisonment;
b. Malicicus presecution;
¢. The wrongfnl eviction from, wrongfel entry
into, or invasion of the right of private cccupancy
of a room, dwelling or premises that a person
occupies, committed by or en behalf of its owner,
landlord or lessor;
d. Oral or written publication of material that
slanders or libels a persor or erganization or dis-
parages a persen’s or erganization’s goods, prod-
ucts or services; '
e. Oral or written publication of material that
viclates a person’s right ef privacy.
f. The use of another’s advertising idea in your
“advertisement”; or
g. Infringing upon ancther’s copyright, trade
dress or slogan in your “advertisement™.

The latter, Definition #1, is as follows:
“Advertisement”” means a notice that is broadcast or
published fo the general public or specific market
segments about your goods, products or services for

. the purpose of attracting customers or supporters.

Almost every substantive word in Definition #14 has

been litigated. No doubt the same will be true with re-

spect to the new Definition #1°

Exclusions. This coverage is subject to some eX-
clusions. The insuring agreement was labeled #1, and
the exclusions are labeled #2. They are:

This insurance dees not apply to:

a. “Personal and advertising injury”;

(1) Caused by or at the direction of the insured
with the knowledge that the act wonld viclate
the rights of another and would inflict “per-
sonal and advertising injury:”
(2) Arising out of oral or written publication
of material, if done by or at the direction of the
insured with knowledge of its falsity;
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(3) Arising out of oral or written publication
of material whose first publication took place
before the beginning of the policy period;
(4) Arising out of a criminal act commitied by
or at the direction of any insured;
(5) For which the insured has assumed Liabil-
jty in a contract or agreement, This exclusion
does not apply to lability for damages that the
insured would have in the absence of the con- .
tract or agreement;
(6) Arising out of a breach of contract, except
an implied coniract to use another’s advertis-
ing idex in your “advertisement”;
(7) Arising eut of the failure of goods, prod-
ucts or services to conform with any statement
of quality or performance made in your “ad-
vertisement”;
(8) Arising out of the wrong description of the
price of goods, products or services stated in
your “advertisement”;
(9) Committed by ar insured whose business’
is advertising, broadcasting, publishing or tele-
casting. Howevez, this exchasion does not ap-
ply to Paragraphs 14.a. b. and c. of “personal
and advertising injury” under the Definitions
Section;
(10) Arising out of the actual, alleged or threat-
ened discharge, dispersal, seepage, migration,
release or escape of “pollutants” at any time.
. Any loss, cost or expense arising out of any:
(1) Request, demand or order that any insared
or others test for, monitor, clean up, remove,
centain, treat, detoxify or neutralize, or in any
way respond to, or assess the effects of “pollut-
ants”; or
(2) Claim or suit by or on behalf of a govern-
mental antherity for damages because of test-
ing for, monitoring, cleaning up, removing,
containing, treating, detoxifying or neuiraliz-
ing, or in any way responding to, or assessing
the effects of “poliutants®.
Much of the rest of this paper is a commentary on
Coverage B. We start with the insuring agreement, turn
to the definitions, mention a condition precedent, take
up the exclusions, and then discuss the duty to defend.

II. Coverage B: The Insuring
Agreement and the Definitions—Some
Commentary

n many ways, the “new” 1998 Coverage B is little other

than a continuation of the already existing Coverage B,
subject to some refinements and clarifications.® Cer-
tainly, except for consolidating the defined phrases “per-
sonal injury” and “advertising injury” into the single
compound defined phrase, “personal injury and adver-
tising injury,” the insuring agreement is substantially the
same. The new insuring agreement does eliminate use
of the term “occurrence,” but the presence of that term

was a stray mutt anyway. No one was really confused
by this obvious, inelegant drafting error.

A. Duty to Defend

There is one new sentence. It states that the insurer
“will have no duty to defend the insured after any ‘suit’
seeking damages for ‘personal and advertising injury’
to which this insurance does not apply.” This is a rather
puzzling sentence. On the one hand, it might mean noth-
ing more than that an insurer has no duty to defend any
lawsuit which does not contain allegations which would
be covered if true. Given generally existing understand-
ing about the duty to defend, the new sentence, thusly
understood, would be otiose. On the other hand, per-
haps the sentence means that there is no duty to defend .
a lawsuit which alleges offenses to be found on the list
of offenses defining the phrase “personal and advertis-
ing injury.” if the substance of those allegations is actu-
ally defeated by the true facts. In other words, if the
defense within the definition of “personal and advertis-
ing injury” is alleged, but the true facts render the con-
duct not covered, either because it does not meet the
definition or because of an exclusion, then there is no
duty to defend. If the new sentence is construed in this
manner, it destroys the foundation of the Complaint-
Allegation (a/k/a Hight Corners) Rule, also sometimes
called the “comparison test”” Of course, if that rule is
undermined, that fact will tend to support insurer argu-
ments, furthering the proposition that defending insur-
ers are entitled to reimbursement when there is no
coverage or where there is only partial coverage.®

B. Some Technical Changes

The 1998 definition of the conjunctive phrase “per-
sonal and advertising injury” involves only technical
changes: :

s Two defined phrases have been consolidated into
one. Both of the formerly used phrases and the
new compound phrase are defined in terms of a
list of offenses. These offenses are causes of ac-
tion, for the most part, or generic names for sev-
eral causes of action.’

» The offense of wrongful eviction is similarly re-
stricted in both the old and the new definition. The
new definition, however, inserts the word “com-
mitted,” thereby making it clear that the only torts
of wrongful eviction which are covered by insur-
ance are those committed by the owner, landlord,
or lessor. Under earlier versions of Coverage B,
there has been some confusion as to whether the
insured offense was a tort that had to be commit-
ted by the owner, the landlord, or the lessor. 0 More
of this presently.

+ The old definition of “advertising injury” made a
covered offense the “{m]isappropriation of adver-
tising ideas or style of doing business[.]”"' The
new compound definition makes an offense of
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“[t]he use of another’s advertising idea in your ‘ad-
vertisernent|.]’” Notice that the word “misappro-
priation” has disappeared; the phrase “style of
doing business” has disappeared; and the defined
term “advertisement” has appeared.'?

* Formerly, the definition of “advertisement injury™
referred to a covered offense by means of the phrase
“infringement of copyright, title or slogan.” Now
the new compound definition, “personal and ad-
vertising injury,” insures against an offense de-
scribed as “infringing upon another’s copyright,
trade dress or slogan in your ‘advertisement.”” The
word “title” has disappeared. The phrase “trade
dress™ has appeared.

The “in vour ‘advertisement™ restrictions found in the
last two components of the definition—#14.f and
#14.g—are not as dramatic as a simple reading of the
definition would suggest. The old, pre-1998 advertis-
ing liability coverage was restricted to “advertising in-
jury” caused by offenses committed “in the course of
advertising your goods, products, or services[.]’" That
language is not present in the new Coverage B."

There has been substantial confusion about the mean-
ing of the word “title” as it occurred in the old Coverage
B. Some argued that it referred to various types of prop-
erty interest. Others argued that it referred to names of
books and such, as well as honorific appellation of people
and some dumber animais. (I once heard of a feline
entity confusingly named, “MagnifiCat, Queen of the
Night,” by her owner Johanna Wolfe Bazart. Perhaps
the last four words in quotes were a title).

This confusion has been hugely significant. The pres-
ence of the word “title” in the definition of “advertising
injury” in the old Coverage B provided the platform for
arguing that Coverage B covered some types of patent
infringement.!s The property interest view of the word
“title” has also been used as a platform for arguing that
slandering of title constituted a component of personal
injury coverage.” The formulation of new Coverage B
makes those argnments much more difficult, if it is now
possible at all.

The appearance of the phrase “trade dress” is poten-
tially significant. Some courts have thought that trade
dress infringement was not included in the old defini-
tion of “advertising injury.”* Others have rightly re-
jected this view.!® Still others have embraced the idea
that tradedress and trademark infringement are included
within the ambit of “advertising injury” without getting
involved in the dispute.” That matter has now been re-
solved by definition,

tEL)

C. Damages

There is one way in which the new definition of “per-
sonal and advertising injury” is broader than the old defi-
nitions of “personal infury” and “advertising injury.”
Thus, directly caused financial-only injuries might be
covered under Coverage B, as was pure mental angujsh,?

One of the old definitions, the phrase “personal injury,”
could never apply to a “bodily injury,” although the
phrase “advertising injury,” at least in theory, could.
Under the new definition of “personal and advertising
injury,” a directly cansed bodily injury cannot be cov-
ered as either a personal injury or as an advertising in-
jury. However if the bodily injury is caused
consequentially—if it is cansed indirectly as a conse-
quence of some other kind of injury—then there could be
coverage. Thus, there would still be no coverage for a
slap, a hit, or a shove administered and sustained in the
process of being falsely detained. However, if someone
were falsely detained and developed headaches as a re-
sult of the anxiety and humiliation he felt, there would
be coverage. Of course, this fact should make no differ-
ence in the duty to defend, but it might make some dif-
ference in calculating the amount of indemnity owed.

Very little thinking has gone into proving mental an-
guish in the context of the types of causes of action in-
sured under Coverage B. The highest mental anguish
awards usually result from ghastly accidents that leave
people physically devastated. Severe and gross physi-
cal injuries often have substantial emotional conse-
guences. It is a much more subtle matter to prove
substantial mental anguish from Coverage B offenses.
No doubt, over the next several decades, as the service
component of the American economy becomes ever more
important, plaintiff’s lawyers will become more sophis-
ticated about this matter. In consequence, civil defense
lawyers and eventually even coverage lawyers will have
to learn about these matters as well. The literature is
already fairly substantial, although hardly scratched by-
lawyers and legal scholars.”? Negative emotions as a
source of legal injury and money damages have not even
begun to be explored in any depth. Consider the fol-
lowing problem pertaining to mitigation. Suppose some-
one is humiliated as the result of, say, an invasion of
privacy, and is therefore entitled to mental anguish dam-
ages. But also suppose that as a result of this humilia-
tion, the person undergoes a religious conversion-—or
something of the sort-—and becomes fo believe that
things have come out for the best since he now has ac-
cess for the true joy. Should these tort victims entitle-
ment to mental anguish damages be diminished by his
access to joy, inspiration, and hope.?

D. “Advertisement”

The new definition of “advertisement” is an impor-
tant feature of the newly formulated Coverage B. Inthe
past, courts have had difficulty determining what counted
as advertising.” Now, words or pictures constitute an
advertisement if, and only if, they constitute

1] a notice
[2] if broadcast or published,
[3] to the general public, or

[4] to specific market segments, and
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{5] the notice concerns the insured’s goods, products,
or services, and

[6] the purpose of the notice is to attract customers

or to attract Supporters.
This definition is a reasonable one. It clearly excludes
one-on-one marketing.? Tt is not clear whether it would
include boisterous, natural-voiced announcements made
on sirect corners and the like. Moreover, the definition
literally requires that there be a broadcast or publication

to more than one market segment before a notice consti-

tutes an “advertisement” The definition says “market
segments.” It is difficult to imagine that this result was
intended. The pluralized “s” could create problems,
however, and they are more than a bare conceivability.?

Consider the following semi-hypothetical situation.
The Wonder Compute Corporation makes computer soft-
ware for automated manufacturing processes. [t is used
in factory equipment to monitor, adjust, and control a
varjety of manufacturing machines. It does this from a
single computer that displays by graphic means all nec-
essary information. This software operates only in com-
puters which have been properly and interactively
connected to various manufacturing systerms.

Wonder Compute hires CyberLogique to develop soft-
ware for it. CyberLogique does so. The buyer was to
own the copyright. Subsequently, CyberLogique adapts
software for Intellection, Inc., also a manufacturer and
purveyor of automation software for sophisticated in-
dustrial use.

Wonder Compute brought a lawsuit against
CyberLogique accusing it of infringing upon Wonder
Compute’s rights, including its copyright, in the soft-
ware CyberLogique provided it. CyberLogique re-
quested a defense from its insurance company,
CyberSure. Wonder Compute alleged that part of
CyberLogique’s copyright violations was the distribu-
tion of samples of the software for temporary, experi-
mental use. In particular, CyberLogique was accused
of distributing it to one of Wonder Compute’s principal
competitors, The disk upon which the sample was con-
tained self-destructed after a short period of time-—six
hours or so. (Obviously, the self-destruct feature was
crucial to the marketing gimmick.)

The issue in this hypo is whether the distribution of
the disk constituted advertising. In thinking about
roughly this problem under the pre-1998 Coverage B,
the court held that it did not constitute advertising. Even
when the term “advertising” is broadly conceived, an
advertisement requires that a statement be made about
the product or service which is to be sold. “The product
itself cannot meet this requirement. It does not convey
an independent message about the product; it simply is
the product.”” Second, the general trend is for courts to
find coverage for “advertising injury” only when the
definition of that term is met: (1) the activity must be in
the course of advertising; (2) there is proof of a causal
relationship between the activity which takes place in
the course of advertising; and (3) the injury constitutes

an “advertising injury” as that term is defined in the
policy.® For reasons which are obscure, courts have
some doubt as to whether cases resembling the above
hypo can meet the requirement of causation.”

Would the hypothetical case be decided in the same
way as the real case was under the pre-1998 policy? It
seems to me that the real case was poorly decided. The
thing can be an advertisement for itself. In one case,
Coverage B issues arose when a manufacturer took a
novel Christmas tree stand to a trade show, and certain
identities were noticed by a competitor.*® Why anyone
would ever think that a thing cannot be an advertise-
ment for itself is a mystery. What are shop windows
for? Why do good companies spend so much time try-
ing to get their wares displayed right in, for example,
grocery stores? The line between marketing and adver-.
tising is simply not all that clear. Besides, a self-de-
struct disk (the marketing gimmick) is not the same as
one which does not self-destruct.

If the actual case were litigated now, under the 1998
Coverage B, the outcome would be the same as it was
before. The 1998 definition of the term “advertisement”
requires that there either be a broadcast or a publication.

_ The distribution of a free sample is neither.

The other term in the definition which might cause
problems is “publish.” Almost all lawyers and virtually
everybody in the liability insurance business thinks that
the word “publish” is used here the way the term is used
in the law of defamation, where “to publish” tradition-
ally meant to utter or to write down a proposition (or a
significant fragment of a proposition} and to share it with
at least one other human being.** This idea is certainly
supported by the way the term “publication™ occurs
within the specification of the offenses listed in the defi-
nition of “personal and advertising injury.” However,
when the term stands alone in the definition of “adver-
tisement,” one could argue that statements are published
only when they are /n publications. This conclusion
would mean that naturally carried speech would not con-
stitute a publication. This inference is also a straight-
forward application of the contra-insurer ambiguity rule,
which is employed in all jurisdictions. This worrisome
result is also supported by the way the word “publish”
is used in Exclusion (9) in the new Coverage B and its
predecessor exclusion, There, “publish” clearly means
what it means in the publishing industry, i.e. something
other than natural-voice speaking.” Perhaps most courts
would construe the word “publish” to mean the same in
the definition of “advertisernent” that it means in two
subsections of the definition of “personal and advertis-
ing injury”” There is nothing about the contra-insurer
ambiguity rule that requires this resuit.

There is another problem connected to the term “pub-
lish” as it is used in Coverage B. That form repeatedly
refers to “oral or written publication.” Two items on the
definition of “personal and advertising injury” are like
this, one having to do with defamation (slander, libel, or
product discouragement) and the other having to do with
the right of privacy. The same pair comes up in the list
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of exclusions—once in the knowledge-of-falsity exclu-
sion and again in the first-publication-before-our-policy-
period exclusion.

Traditionally, the common law distinguished slander
and libel by reference to whether the defamation was
spoken or in writing. During the formative centuries of
the common law, these two categories were exhaustive.
All presentations of information were either written or
oral. In some sense, even pictures were written, since
they were always drawings. Things have changed in
the last 150 years, or so, although the insurance indus-
try doesn’t seem to have realized it yet. One form of
publication is now by means of pictures. Some of them
are still; some of them move; some are videotaped; some
are computer stored; and some are computer generated.

Obviously, if someone speaks in a movie, on a tape
recording, on the video, or something of the sort, it will
be slander. After all, there is a speading. But what about
pictures, Do they constitute writings? They certainly
do for the purpose of the law of defamation. Ordinary
words in insurance contracts are to be given their ordi-
nary meaning, however, and the word “writing” by it-
self does not include videotape.

If this conception of the word “written” is utilized,
all sorts of problems arise. Videotapes of naked school
girls created by a perverted coach (say) for her own
sexual enjoyment will neither be oral nor written inva-
sions of privacy.® If such a video is shown before the
commencement of a policy period, the before-my-policy-
period exclusion will not apply, because the pictures were
neither written nor oral.

Probably, the term “written” should be taken to be
ambiguous, as the result of its connection to the law of
defamation and its consequent function in the insurance
policy. Under normal circumstances, however, courts
would not permit this kind of ambiguation. It simply
mvolves too much of a stretch. Nevertheless, in this
particular context, however, it makes pretty good sense.

. Definition 14.c

Definition #14.c has changed vefy little. Conse-
quently, there will continue to be some confusion.

The drift of the cases is that an “[e]viction occurs when
a person claiming a superior title to property dispossesses
a tenant of that property.”™ A wrongful eviction is an
eviction which is unlawful. Obviously, all evictions, and
therefore wrongful evictions, are deliberate. There is
no such thing as a negligent wrongful eviction. (As
stated, this is the drift of the cases. One wonders if this
outlook need always be true. The law of many states
recognizes such a thing as conssructive eviction, as does
property law. A constructive eviction occurs when it is
simply no longer possible to occupy premises because
of conditions. These might be flood, smoke, noise. There
is no reason why this kind of situation could not be
caused by the landlord, but it might be caused by some-
one else. Obviously, a new definition 14.c restricts what-
ever coverage there is to evictions caused by the landlord.

Insurers should not be terribly confident that there is no
such thing as constructive wrongfitl eviction under
Coverage B. Under some circumstances, it is not so
much an gffense as it is a defense to having to pay rent
under a lease. Under other circumstances, it might be
an offense, since it might be a tort cause of action.)

Wrongiul entries may be understood in a similar way.
Thus, “‘a wrongful entry takes place when someone other
than a landlord claims a possessory interest in a room,
dwelling, or premises,”” This approach makes for a nice
symrnetry and is therefore attractive to those who love
formalistic reasoning. However, many courts are much
messier in their approach. For example, some courts
suggest that trespass, received as an intentional tort, con-
stitutes a type of wrongful entry. Other cases define the

concept of trespass very broadly:

[A] trespass is an unauthorized entry into the property
of another. The entry may be momentary or it may only
brush the boundary. As Blackstone stated, “every man’s
land is in the eye of the law enclosed.” Any entry or
breach of that enclosure is a trespass and is actionable
even if the damage is not appreciable. Such an action
fits squarely within the definition of “personal injury”
contained in the [Coverage B section of the CGL]
policy ... [as well as related umbrella policies.] [Cita-
tions omitted.]®
Omne case casis the net even wider so that the language
under consideration here includes all sorts of physical
invasions of property, such as trespass and nuisance, as
well as non-invasive interferences with the use and en-
joyment of the property.”® Probably, since the trend is to
count trespass as a form of wrongful entry, and the new
version of Coverage B does not explicitly rule this out,
trespass is included within Definition #14.c.

A number of cases observe that wrongful entry is
analogous to and therefore inclusive of trespass and nui-
sance.” (These two cases also say that trespass can be
negligent, as opposed to mandatorily intentional, and that
trespass does #of require any intent to dispossess.) The
argument that trespass is included within wrongful en-
try because it is not explicitly excluded and because a
trend of the cases in that direction, is not strong with
nuisance. Not so many cases are included, and there is
some disagreement on this matter.

Even cases which say that trespass must be intentional,
define wrongful entry more broadly and concede that
acts of wrongful entry need not be intentional.® Thus,
wrongful entry is a congery of different causes of ac-
tion. It is an error, displaying remarkable ignorance of
insurance practice, to suppose that each of the various
offenses listed in Coverage B are identical to specifi-
able tort causes of action. Those drafting insurance poli-
cies often try to avoid using legal terms of art precisely
to capture variations in causes of action which might
vary from jurisdiction to jurisdiction and to be open to
vnusual torts. Thus, for example, in Coverage A the key
defined term is “occurrence,” and it turns upon the un-
defined term “accident.” So itis here in Coverage B, as
well.
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