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This large, double-columned volume concerns coverage under
Comprehensive General Liability (CGL) policies for property damage
caused during construction. The general tendency over the last 40
years has been broadening this type of coverage while, at the same
time, not providing coverage for poor workmanship or breach of
warranty standing alone.

Draftsmanship has been a problem. The adversary system mandates
the zealous pursuit by opposing parties of maximizing their gains and
minimizing their losses, and there are an exquisitely large number
of ways in which drafting can go wrong. Many different judicial ap-
proaches have also contributed to a checkered case-law history.

Author Wielinski, a practicing lawyer from Dallas, specializes in
insurance disputes arising out of construction problems. His success-
ful record representing policyholders is a reflection of his expertise
in this matter.

The history of insurance coverage for property damage caused
by foul-ups in construction projects falls into three phases. The first
phase is the entirety of insurance history before the broad form prop-
erty damage endorsement came into use. The second phase is the in-
terval during which variations on that endorsement were utilized.
The final phase consists of the last 14 years since the broad form
endorsement was integrated into the CGL policy.

Michael Quinw is a sharebolder, Sheinfeld, Maley, and Kay in Austin, TX. He is a
visiting Professor of Law at the Law School of the Unidversity of Texas at Austin, Chair,
Insurance Section, State Bar of Texas (2000-2001). Mr. Quinn represents mostly
insurance companies in environmental coverage litigation, though be testifies on both
sides of the docket.
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Wielinski believes in three principals. First, ostensibly he believes
that insurance policies should be construed literally, though practi-
cally. (Insurance contract interpreters must, for example, recognize
how construction projects actually work.) Of course, interpretation
should be genuinely practical. Unfortunately, all sorts of issues can
be created (not found) through expensive, imaginative, and creative
“practical” interpretation. Wielinski does not appreciate this danger.

Second, Wielinski believes in literal interpretation and he is criti-
cal of general principles that tend to negate coverage in the absence
of explicit exclusionary language in the insurance contract itself. He
discusses three examples of such principles at length.

e There is no coverage in liability insurance policies for
breach of contract, even if there is property damage.

e Liability insurance is not designed to cover the routine risks
of doing business, but the injurious fortuities to which
businesses are subject. _

s Liability insurance covering contractors are not de faclo
performance bonds.

Wielinski believes that, when formulated broadly, each of these prin-
ciples is false and that courts have vastly exaggerated their signifi-
cance. One of the main themes in this book is to try to refute these
principles, and to limit their applicability when they are understood
in other ways.

Third, Wielinski argues that CGL coverage for construction
projects should be carefully integrated with other types of insurance
and other types of financial instruments. He contends it is particu-
larly important for all those involved to utilize first-party insurance,
such as builders risk and equipment floaters. In addition, he sug-
gests that other forms of third-party insurance should be used, such
as insurance for installation risks. He believes that participants in
construction projects should utilize other financial instruments, for
instance, performance bonds and completion bonds. (Of course,
bonds of this sort are surety instruments, not exactly insurance, al-
though markets for them overlapped to a considerable degree and
patronum gave of the same functions. That suretyship is not insur-
ance is suggested by a variety of factors, the most important of which
is that sureties frequently have rights of subrogation against those for
whom they are sureties, and insurers almost never do.)

The broad issue that Wielinski explores is the extent to which
there is coverage under various forms of the CGL policy for defective
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workmanship. The discussion here will be restricted to. CGL policies
after 1986, although he explores earlier temporal periods. His explo-
ration of this broad issue can be characterized by the asking and an-
swering of a series of questions.

¢ Is there liability insurance for breach of a construction
contract?

e DUnder what circumstances is there insurance coverage for
defective workmanship?

* What has to be present in order for there to be an
“occurrence” when there is defective workmanship? (Of
course, there must be an “occurrence” for there to be
coverage under Coverage A of the CGL)

* What methods may be used in finding coverage-triggering
occurrences?

» At what point in time do occurrences in construction
projects happen?

¢ Atwhat point in time is coverage triggered in CGL policies?

¢ How should occurrences be counted (i.e., numbered) for
the purposes of determining deductibles and per-occur-
rence policy limits?

* In the context of construction projects, what constitutes
property damage?

* Underwhat circumstances is there coverage for contractual
liability and how is this distinct from situations where there
is coverage for insured’s liability for breaching a contract?

* Under what circumstances is there coverage for property
damage to property owned, rented to, or occupied by an
insured?

¢ Tnder what circumstances is there coverage for property
damage to property in the care, custody, or control of an
insured?

¢ Under what circumstances is there coverage for some parts
of construction project and not others? How are different
parts to be sorted out and distinguished?

e Under what circumstances is there coverage for premises
that the insured has sold, given way, or abandoned?

¢ IHowdo phrases like “completed operations,” “your work,”
and “faulty workmanship” apply when they appear in
exclusions?

e What is the scope of the sistership exclusion?

» What happens when the product or work of an insured
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becomes integral to another product or piece of work or
becomes so blended with it that it is now indistinguishable
as a separate entity? Is there coverage then, and if so, for
what?

s How does the impaired property exclusion work? Indeed,
what is the meaning of the phrase “impaired property”?

Wielinski discusses over 350 cases and refers to more than 60
secondary sources. Consequently, this volume is a very good guide
to contemporary insurance law as applied to property damage in the
construction industry.

It might be valuable to comment very briefly on several of the
topics Wielinski raises. I'm probably as opinionated as he is, so my
remarks should be taken as an invitation by means of provocation to
read his very interesting book. The book can be read by both the
novice and the experienced lawyer with considerable profit. It may
also be a handy source for citings to court. Its conclusions tend to
favor policyholders, so policyholder/litigants might be able to use it
in all sorts of ways. On the other hand, the book occasionally sup-
ports the position of insurers, so that it can be cited by insurers
against policyholders in certain circumstances.

Insurance for Breach of Contract

For many years, courts have held that liability insurance does not
cover breach of contract. Some courts have said that liability insur-
ance, by its terms, is only for liability imposed by law and that con-
tract liability is not imposed by law, but by agreement. I believe this
premise is just silly. To be sure, tort liability is imposed by law and it
is equally true that in the absence of agreement—whether express or
implied—there cannot be contract liability. Nevertheless, while
agreement is a necessary condition for contract lability, it is not suf-
ficient. In order for there to be lability, there must also be a judg-
ment. Judgments are entered by courts. They impose legal liability.

For the most part, disputes over whether there is liability insur-
ance coverage for breach of contract have come up only in rarified
circumstances. Usually, the plaintiffs can be counted on to plead
both tort and contract theories. The pleading of the tort theory will
trigger a duty to defend. If the evidence exists for the tort theory, the
chances are that the case will be settled along the way. If it is not
settled, both tort and contract theories will be sent to the jury, court
records will reflect this fact, and presumably, the judgment will do so
as well.
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Occasionally, a litigant might sue a policyholder upon breach of
contract theories only. In some jurisdictions, attorney fees are recov-
erable in contract cases but not in tort cases. In a situation like that,
the putative tort victim will plead both causes of action, although he
or she may pivot to the contract cause of action in the judgment.

The other situation in which a breach of contract action might
come up without a tort action is when there are economic losses
only. Generally speaking, the negligence cause of action cannot be
used to recover economic losses only. Consequently, actions for eco-
nomic loss must proceed in a contract action where there were no
torts other than negligence available.

So far as I know, no court has ever held that the mere pleading of
a breach of contract action along with a negligence action would
defeat coverage. Such a view makes no sense. Indeed, the opposite
is true. From a practical standpoint, the most serious problem for
coverage in a lawsuit which sounds in contract arises when there is
economic loss but no property damage, that is, when there is no
physical injury to tangible property.

Of course, the problem arises for insurance litigation exactly at
this point. The definition of “property damage” in liability policies is
somewhat broader than the common sense idea of property damage.
The definition of the phrase “property damage” in the CGL policy
includes not only physical injury to tangible property but also loss of
use of tangible property even when it is not physically injured. Con-
ceivably, circumstances could arise in which there is a covered loss
of use, negligence will not lie because there is no physical injury, but
there is “property damage,” in the technical sense of the definition
found in the insurance policy.

For this and some other reasons, Wielinski is harshly critical of
the long tradition in the common law of excluding breach of contract
damages from the purview of ordinary liability insurance. This cri-
tique is one of the main themes of the book. Wielinski is perfectly
right about this, although the problem is probably not as large as he
thinks it is.

The Intentional and the Accidental

Most insurance is for the fortuitous. Liability insurance is not de-
signed to cover the intended injurious consequences of deliberate
acts. It is, in fact, not even designed to cover the intended conse-
quences of accidents. The way the latest Coverage A in the CGL
policy tries to restrict itself to the fortuitous is somewhat cumber-
some,. First, in the background, is the “principle of fortuity.” This
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principle excludes coverage for the thoroughly intentional, even if
the Ianguage of the policy doesn’t say so. It also excludes coverage
for the injurious consequences of intentional acts that anyone would
know are injurious, even if the actor doesn’t actually know it. For this
reason, courts will not entertain arguments that there is coverage for
child molesters. Even if the child molester genuinely thinks he is
helping (or at least not hurting) a child, courts will not listen to those
arguments. Uniformly, courts say that—as a matter of law—having
sexual intercourse (or whatever) with a child is not covered.

Second, there is the language of the insuring agreement. The in-
suring agreement for Coverage A restricts coverage to “bodily injury”
and “property damage” caused by one or more occurrences, as those
terms are defined in the policy. The term “occurrence” is defined as
an “accident” and the concept of an “accident” is not restricted to
sudden events, but also includes injury-producing prolonged expo-
sures to conditions of the sort that cause covered injuries. Thus, an
accident can be either active (involving a discrete event) or static (in-
volving exposures). Presumably, exposures to conditions must be
accidental in the same way covered events must be.

Third, contracts include an additional requirement: a covered in-
jury—the bodily injury or property damage—must be neither ex-
pected nor intended from the standpoint of the insured. Of course,
there are all sorts of arguments in the cases about what constitutes
an expectation or what constitutes an intention. The main argument
is whether courts should attribute any relevant expectation or inten-
tion to somebody based upon what the reasonable person would
expect or intend, or whether it should say that there is a coverage-
destroying expectation or intention only if the insured actually had
one or both of these states. These states are independent of one an-
other. One can intend that something should happen, but not expect
it. One can expect something to happen, but not intend it. Wielinski
discusses both the objective and the subjective standards for deter-
mining coverage-defeating mental states in the context of the con-
struction industry. He does not, however, argue a clear and specific
thesis about this matter.

~ The principle of fortuity requires no more than the subjective
standard. Probably, however, the objective standard constitutes the
majority rule. The reason courts are attracted to it, one supposes, is
to make their job easier. Insurers certainly prefer the objective stan-
dard for determining intentionality and expectation with respect
to injuries. As a general rule, contractor insureds do not have much
objection to it. Since they already have many advantages and are
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usually trying to act prudently, they don't usually need the subjective
standard. '

How to think about the concept of an accident is much bigger
game, Insurance companies, when zealously pursuing noncoverage,
would like to believe that the more intentional an act is, the less it
can possibly constitute an accident, and therefore the less likely there
is coverage. This view is more in the nature of a temptation, how-
ever, than an explanatory account of the content of the law, Al-
though Wielinski does not formulate matters this way, the rule is
probably something like this

If any aspect of a chain of events ending in property damage [or
bodily injury for that matter] constitutes an accident, or has a
significantly accidental aspect, then there is an occurrence for
insurance purposes.

What this means is that, if the initial stimulus to a causal chain ending
in property damage is an accident, then there is coverage. It also
means, however, that if the original stimulus to the causal chain is an’
intentional act, but then some of the causaily generative conse-
quences of that original intentional act are accidental, there will still
be coverage for property damage caused on down the causal chain
after the happening of the accidental consequence. Thus, if a type of
injury is produced other than that which was expected, then a suffi-
ciently accidental aspect to the causal chain will support a finding of
coverage and negate its opposite.

What happens here is that one reasons backward from the unan-
ticipated, the unexpected, the unintended, and, therefore, the acci-
dental type of injury. If such a type of injury occurs, then the activity
producing it must have an accidental component or aspect.

Some courts have gone even further and said that if the “amount”
of damage is unanticipated, unexpected, anomalous, or unintended,
then the injury-producing causal chain has a sufficiently accidental
component or aspect included in it to support coverage for the
anomalously large damages.

Wielinski’s discussion of these matters is not as systematic as this
one, but it includes helpful discussions of a number of leading con-
struction cases where issues pertaining to the nature of the accidental
have come up.

Property Damage Trigger
Wielinski discusses various theories of trigger at some length,
which include exposure, manifestation, exposure-in-residence-but-
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without-manifestation, injury-in-fact, and all of the above, that is, the
so-called triple-trigger which is called the “continuous trigger.” The
issue is, of course, what triggers coverage, that is, what must happen
in order for the insuring agreement to be activated? Must there be
exposure to injurious substance? Manifestation of injury? The occur-
rence of an actual injury, even if unknown? Or what?

Of course, all these trigger questions first developed in the area
of bodily injury, and were mostly elaborated in litigation involving
asbestos, silicosis, welding rods, and other cases involving pro-
longed toxic exposures.

Historically, the manifestation theory of trigger probably held
sway over all sorts of claims, because it was the simplest theory. Be-
sides, an insured could not be held liable until an injury had mani-
fested itself. The manifestation theory has declined in significance,
however, given the long-tail problems created by asbestos exposures
and the understandable desire of coutts to maximize available cover-
age for injured blue collar workers. (There are those who believe
that courts have been a significant revenue generator in substitution
for other branches of an active government in order to take care of
injured citizens. The asbestos cases, and the like, are rather like tax
collections, involving very high transaction costs.)

In many jurisdictions, the courts have rejected manifestation as
the trigger of coverage for bodily injury, but kept it for property dam-
age. Some believe this is a mere historical anomaly. Others believe it
is a principled distinction. Wielinski doesn’t get very far into this ar-
gument and one might wish that he had.

Defective Workmanship

The basic idea is that defective work, in and of itself, is not property
damage and is not covered. In the area of manufacturing, this is easy to
understand. If the ABC company manufactures a widget, and it doesn’t
work very well or it does not look right, then kiability insurance does not
compensate ABC for making the purchaser whole. On the other hand, if
the widget ABC manufactured blows up and injures a person, liability
insurance will cover the cost of the bodily injury, though not the cost of
replacing the widget. Similarly, if the widget blows up and burns down
a building in which it is housed, there will be liability insurance cover-
age for the fire and there may even be coverage for the widget itself, if it
is burned up by the fire it has caused. (That is not a mere product de-
fect, that's property damage.)

The paradigm, however, has a lot of fuzzy edges. For example,
what happens when one product is included in another? What
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happens when one product is blended with another and so disap-
pears as a distinct entity? These kinds of issues are endemic to con-
struction industry insurance disputes, so there are lots of arguments
about coverage for defective products which have been included in
or blended into other products or operations.

Another problem that comes up in disputes arising out of defective
construction pertains to tear out. Suppose ABC inserts defective widgets
into a building and it is necessary to tear up the building in order to get
them out and replace them with nondefective ones. Will there be cover-
age for the tear out? Most courts have said yes. Now, consider the oppo-
site problem. What happens if ABC failed to include a widget in a
building and it is necessary to tear up the building in order to put in
what should have been there all along? At least one influential court has
said that there is no coverage, precisely on the grounds that a widget
had to be added, rather than removed. See New Hampshire Insurance
Company v. Vieira, 930 F.2d 696 (9th Cir. 1991). Wielinski believes the
Vieira case was incorrectly decided. It seems to me the opposite is true.
In absence of work to repair, the new activities does not constitute
physical injury to tangible property. They are certainly no-accident.
Moreover, the property could be used. A more interesting question
would arise if a state authority barred the use of the property as the re-
sult of the absence of the widget, so that it was necessary to go in and
tear up the property in order to insert a widget.

Another problem that arises in the same sort of circumstances is
whether the diminution in value of a building from which an item
has been omitted constitutes a kind of property damage. Couris
pretty uniformly say that diminution in value resulting from an ab-
sence does not constitute property damage. This seems correct to
me, though not to Wielinski.

The “Business Risk” Argument

Wielinski is very critical of courts that find that there is no cover-
age, not on the basis of policy language, but on the premise that
such-and-such liability of the insured is a normal business risk of in-
sured in the relevant and hence not covered. There is a great deal to
be said for Wielinski’s view.

First, claims under insurance policies are expected. Conse-
quently, property damage, for example, for which the insured has li-
ability, is a predictable business risk. Thus, the business risk
argument can easily be cast in terms that are too broad.

Second, CGL liability insurance is not a way of funding warranty
expenses, except for some consequential losses resulting from
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breaches of warranty. Some breaches of warranty however, may also
be covered under CGL policies.

Third, the thrust of property damage insurance over the last cen-
tury has been to broaden coverage for property damage. Exclusions
are specifically designed so that, for example, if a general contractor
is held liable for the performances of a subcontractor, the CGL policy
will cover him. In addition, the business risk argument pertains only
to risks that are quite literally within the control of the insured. As a
matter of construction practice, what is going on at a construction
site is frequently not within the control of the insured general con-
tractor. This is true partly as a result of legal features of the relation-
ship between general contractors and subcontractors. (After all,
general contractors do not have the right to control the details of the
subcontractor’s work.) It is also the result of facts of life on a con-
struction site. There is lots of stuff going on the general contracior
does not know about, and could not know about, in the normal
course of business.

Wielinski seems perfectly right about this, and—in my experience—
most sound insurance adjusters also understand this. Lawyers seem far
less attuned to it. (Moral: Policyholders and lawyers for policyholders
should present cases in comprehensive and logical but focused and
plausible detail to adjusters and hope it never gets to the insurer’s law-
yer who will plead everything, if the case gets to litigation.)

The Performance Bond Argument

There are two ways to argue an insurance coverage case. One is
to say there isn’t any coverage because the facts are such-and-such;
the language of the policy is so-and-so; and the two don’t mesh. (Or,
in the same vein, to say that the exclusionary language of the policy
is such-and-such; the facts of the case are so-and-s0; and they match
perfectly.) The second general way to argue against insurance cover-
age is to say the language of the policy doesn’t really explicitly re-
solve the situation; that general principles of insurance do; hence,
that there cannot be any coverage. The difference between these
two arguments is important. In one case you say that there is no cov-
erage; in the other case you say that there cannot be coverage.

The performance bond argument, like the business risk argument
is a there-cannot-be-coverage type argument. It goes like this: “If
you let the policy holder recover here, you will be converting liabil-
ity insurance into a performance bond. Those secure satisfactory per-
formance. They are not anything like liability insurance. Hence, there
cannot be coverage here.”
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Wielinski thinks that the performance bond argument is falla-
cious for two reasons. First, he says that it hinges on claiming that
performance bonds are a kind of insurance, which—he says—they
are not. Second, he observes that the performance bond argument
will work only if performance bonds and liability insurance are mu-
tually exclusive. He argues that they are not. Wielinski’s second argu-
ment is much more convincing than his first. There are technical
ways in which performance bonds and liability insurance differ.
There are all sorts of practical ways, however, in which they are
linked. Nevertheless, the second argument, deriving from the exist-
ence of overlap, is a slam-dunk argument. Thus, the Performance
Bond Argument fails and courts shouldn’t use it. Property damage, if
it exists at all, is either excluded, or it is not.

Conclusion

This volume contains a number of excellent features. The prose
is clear, although the discussion of some cases is repetitive. The
book is well organized, so one can find quickly whatever feature of a
CGL insurance policy one wishes to ponder. Citations to cases are
internal, as opposed to by footnote. This is a good thing because one
doesn’t have to constantly dart around looking up citations. Never-
theless, if one is inclined to be snobbish about legal prose, internal
citations are utilized in briefs and memoranda, but not, generally, in
high-class legal texts.

One of the best features of this book is the presence of two mar-
velous flowcharts. The first one is entitled “Framework for Analysis
of a Defective Work Claim.” It summarizes and pictures the analysis
of a claim as series of discrete phases which may have as many as 14
stages and several more steps. The second flowchart is entitied “Op-
eration of the Impaired Property Exclusion,” and it involves up to 11
phases and a few more steps. Wielinski explains the second of the
two charts in prose at some length. The former chart is, in a sense, an
outline of the book, but it is also a handy mnemonic and a useful
map.

The book contains a number of charts, graphs, tables, and
lengthy quotations which will be helpful for comparing and contrast-
ing policy language. The book also includes numerous charts of
cases considering this issue or that one, and lining them up on one
or another side of various significant issues.

All in all, this paperback volume is well worth the price. I've sug-
gested that it is slanted towards policyholders. Nevertheless, it con-
tains material that may be extremely valuable to insurers. For
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example, Wielinski repeatedly describes various problems as “diffi-
cult,” “daunting,” “close,” and so forth. To the extent that common-
law bad faith or statutory bad faith might apply to liability insurance,
Wielinski’s language can be used to rebut claims of bad faith. Tnsur-
ers rejoice!
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