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CLOS_IN G ARGUMENTS IN INSURANCE FRAUD CASES*
Michael Sean Quinn

This article addresses closing arguments in insurance fraud cases. The essence of the
article is that such arguments constitute a unigue Jorm of concentrated, vigorous ra-
rional discourse. The article is divided into five parts. Section I sketches background; -
section 11, somewhat theoretical, formulates and explores the “Rational Method of
Jury Argument” (or “Rational Method™); section HI considers relationships be-
tween the Rational Method and legal rules governing closing arguments. It is mostly
legal exegesis, with practical observarions interspersed. Section IV applies the Ra-
tional Method to closings in insurance fraud cases; it focuses entirely on technique.
Finally, section V contains some tentative thoughts about theory and practice.

1. INSURANCE FRAUD

An insurance fraud lawsuit arises when an insurer denies coverage on the grounds
that its insured fraudulently procured the issuance of a policy or an event of loss, had
noloss at all, or deliberately falsified a claim in some material way. The issue of fraud
by insureds arises in every insurance context.'

*I have discussed the ideas in this article with 2 number of lawyers in my firm, including Dale Larson -
and Alan Miller. Cynthia Ann Cardborg also read the entire manuscript and made a number of valuable
comments. Two law clerks, Kelly Thompson and Jayne Gregory, performed substantial valuable services, as
did two of our legal assistants, Elaine Magnan and Karen Sherrill. The efforts of Ms, Sherrill were particularly
extraordinary and without her the footnotes could not have been writien. Cyndi Romsaas proofread the
paper and Lenore Weicuss-Zitoun typed it many times without complaine. | have also benefied from the
shrewd insights of P.W. Manion, a student of the law, who also read the entire manuscripe. Since each of
these people has refused to take responsibility for any of the errors in this arridle, Esuppose Lhave to. Also, it
may seern churdish of me, under the circumnstances, systematically to use the masculine personal pronoun in
referring to trial lawyers. Unfortunately, I have not thought of a graceful alternative to this linguistic conven-
tion, so I now disclaim despicable intent and stipulate—after the manner of Humpty Dumpty—that I use
“his,” and the like, in a universal, nonsexist, but not neutered, sense.

1. Appetv. Sentry Life Ins, Co., 701 P.2d 634 (Colo. Ct. App. 1985) (life insurance). See Knebepp
v. Nationwide Ins. Co., 324 Pa. Super. 479, 471 A.2d 1257 (1984) (misrepresented son’s illness on
application for medical expenses policy); Rollins v. Great Southwest Fire Ins. Co., 162 Ga.

Micbael Sean Quinn is a Pariner with the law firm of Zelle & Larson in Dallas, Texas.
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Closing Arguments 745

In the context of property insurance, the first type of insurance fraud typically
arises when an insured grossly exaggerates the value of property, knowingly fails to
disclose material characteristics of the property, insures property he does not own,
knowingly fails to disclose new hazards as they arise or increases in old ones, or lies
about the uses of his property. Arson typifies the second type of property insurance
fraud,’ and it will be the principal example in this article. The third type of fraud
involves any material lie in the claims process—whether about the loss or about the
damages. Such lies may occur anywhere in the claims process—in discussions of the
claim, in the cl2im documents, in the proof of loss (if one is required), or in the sworn
statement.” The most common lies alleged concern the extent of injury attributable
to a covered risk and the monetary value of the loss.

Typically, after the insurer denies a claim on the grounds of fraud, asserting that
the policy has been voided, the insured brings an action against the insurer.” At trial,
the insured proves the existence of insurance, the occurrence of a covered loss, and
damages. Thereupon, the burden shifts to the insurer to prove fraudulent conduct.
Often, the insurer concedes the existence of insurance, the occurrence of a loss and
some monetary damages. The amount of the loss is frequently in dispute, however,
because claims in fraud cases tend to be inflated, as well as otherwise false. For this
reason, the burden of proof in the whole case is on the plantiff-insured, so he has a
right to present his case in chief first. This sequence usually means that he also opens
first, closes first, and has some right of rebuttal. If so, the insurer opens second,
presents his case in chief second, a.fgues second, and has no opportunity to rebut.

App. 139,2905.E.2d 353 (1982) (sworn prooggﬂatcd amount of loss); Baker v. Commercial Union Ins.
Co., 382 Mass. 347, 416 N.E.2d 187 (1981) (arson as fraud); Kiddie v. Great Southwest Fire Ins., 601
P.2d 740 (Okla. 1979} (claimed damage from & previous fire); Tolar v. Bankers Trust Savings & Loan
Ass'n, 363 So. 2d 732 (Miss. 1978) (misstated facts regarding a prior loss); Metropolitan Life Ins. Co. v.
Hedgepath, 182 Tenn. 296, 185 5.W.2d 906 (1945) (insured procured policy of insurance covering
suicide at 4 time he intended to commit suicide); Lindley v. Franklin Fire Ins. Co., 137 Tex. 196, 152
S.W.2d 1109 (1941} (no legal or equitable title to land insured so policy voided under the unconditional
ownership clause}; Hill v. Southern Life & Health Ins. Co., 147 So. 121 (La. Cr. App. 1933) (insured
substituted a healthy person for himself for a medical examination); Sloan v. Indem. Ins. Co., 4 F. Supp.
148 (D.C. Md. 1933) (misstaterent of facts regarding present and prior occupation); Bella 8.5, Co. v.
Insurance Co. of North America, 290 F. 992 (D. Md. 1923), 2ff'd, § F.2d 570 (4th Cir. 1925) (exaggera-
tion of both the vatue of the vessel and her past and prospective eamings); Beason v. Sovereign Camp,
W.O.W,, 208 Ala. 276, 94 So. 123 (1922) (incorrect statement of age which secured a lower rate of
premium); Dorroh-Kelly Mercantile Co. v. Orient Ins. Co., 104 Tex. 199, 135 S.W. 1165 (191 1) in-
ventory report “loaded” or “padded” with false entries). See alte Johnson, Twice-Dead Man, Alive, Is
Charged, N.Y. Times, Nov. 7, 1987, col. 4-5 (Man who died twice—first of hepatitis, then of an acciden-
tal gunshot wound—and had collected $64,500 from life insurance policies, was arrested and charged
with insurance fraud).

2. Scearce, Avviding Liakility in an Arson Case: Suggestions for the Defense, 47 UMKC L. Rev. 389
(1979). ’ '

3. Id at 404-12. See Casenta v. Allstate Ins. Co., 14 Ohio App. 3d 167, 470 N.E.2d 430 (1983)
{arson).

4. Fraud, either absolute or legal, may avoid the policy. 12A ]. AveLEman & J. APpLEMAN, INsURANCE
Law & Pracrice § 7299 (1981). The right of avoidance is usually derived from statute and/or the policy
itself. Robinson v. Reliable Life Ins., 569 S.W.2d 28 (Tex. 1978), citing Tex. Ins. CopE ANN. art. 21.16
(Vernon 1981).
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Because fraud by the insured is an affirmative defense, the insurer has the burdens
of both pleading and going forward, as well as the risk of nonpersuasion. The same
point applies to arson, of course. The standard of proof governing the insurer varies
among the states, Most of them require only a preponderance of the evidence, but a

minority of jurisdictions require clear and convincing evidence.” The standard of .

clear-and-convincing-evidence lies somewhere between preponderance-of-the-
evidence and beyond-a-reasonable-doubt.* This standard is used in a variety of cases
which are thought to involve issues of social importance,’ as well as in some fraud
cases.

Practically speaking, the increased burden of proof matters little, except to struc-
ture the rhetoric of the closing argument. [ strongly suspect that juries do not decide
for insurers in close cases, that is, where insurers have proved arson by a preponder-
ance of the evidence, but just barely. (Perhaps there is a better way to put this point.
The standard governing the risk of nonpersuasion is a pragmatic matter. Hence, al-
though it has the same name from type of case to type of case, its actual import
varies, depending on social policy, the social acceptance of the operative legal theo-
ries, the impact of the verdict on the lives of those involved, and so forth. Thus, the
‘quantum of evidence which constitutes a preponderance in one type of case might
not rise to that level in another sort of case. Arson cases and misrepresentation cases
mvolve a high pragmatic standard.)

Insurance fraud cases also arise in another way. An insurer can file an action seek-
ing a declaratory judgment. In those actions, the insuter is technically the plaintiff. Ic
bears the burdens of proof on the issue of fraud, but—at least theoretically—it has
the opportunity to open, present evidence, and argue first.’ The strategy and tactics
of declaratory judgments are beyond the scope of this article. Nevertheless, much of
the discussion applies to them.

5. Scearce, supra note 2, at 396. For the majority of jurisdictions the standard of proof in an arsen
defense case is a mere preponderance of the evidence. Ser Godwin v. Farmers Ins. Co. of Am., 129 Ariz.
App. 416,631 P.2d 571 (1981); Wermner's Furniture Inc. v. Commercial Union Ins. Co,, 3911, App. 3d
59,349 N.E.2d 616 (1976); Quast v. Prudential Property and Casualty Co., 267 N.W.2d 493 (Minn.
1978}, Pacific Ins. Co. v. Frank, 452.P.2d 794 (Okla. 1969); Neises v. Solomon State Bank, 696 P.2d
372 (Kan. 1985); Klayman v. Aetna Casualty Co., 501 P.2d 750 (Colo. App. 1972); Gray Am. Ins. Co.
v. K W Logg Inc., 22 Wash. App. 468, 591 P.2d 457 (1979). For 2 small majority of jurisdictions, the
standard is cléar and convincing evidence. Carpenter v. Union Ins, Society of Canton Ltd., 284 F.2d 15§
(4h Cir. 1960); Jonas v. Northeastern Mut. Fire Ins. Co., 44 Wis, 24 347, 171 N.W.2d 185 (1969);
Hure v. Lumbermens Mut. Casualty Co., 95 A.D.2d 255, 466 N.Y.S.2d 28 (N.Y. App. Div. 1983);
Rossi v. Hartford Fire Ins. Co., 103 A.D.2d 771,477 N.Y.S. Supp. 2d 402 (N.Y. App. Div. 1984).
There is also variance among jurisdictions in cases invelving other types of insurance fraud. See 19 M.
Ryopes, Couc on Insurance 2p § 79:400, n.3, 4 (rev. ed, 1983).

6. United States v. Fatico, 458 F. Supp. 388,405 (ED.N.Y. 1978). See Comment, The Jurisprudence
of Similer Acts Evidence in the Eighth Circuit, 48 UMKC L. Rev., 342, 422f (1980) {authored by M.
Quinn) (explores concept of clear and convincing evidence at length).

7. Id at 416-419.

8. Ericsson, Declaratory Judgment. Is It a Real or Ditusory Sofution?, 23 TorT & Ins. L] 161 (Fali
1287). :
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II. THE RATIONAL METHOD

This article concerns jury argument. I offer a general, extremely simple, and very old
thesis about its nature.” A closing argument is a unique form of discourse designed to
convince a jury with good reasons to decide a case favorably. Consequently, it should
take the form of a rational argument. In every closing argument, reasoning should be
the hallmark of both the content and the form of what is said; the appearance of
rationality should cloak the presentation of the argument; and everything alien to
reason should be avoided.

This thesis holds for all sorts of cases, but it applies especially well to insurers in
fraud cases. In fact, even if my thesis were false for some types of cases, it would still
apply to insurance fraud cases. <My thesis is twofold.

Rational Discourse. The first part is that the closing argument is rational discourse.
To claim that a jury summation should be 2 rational process, is not to suggest that it
should be ‘‘rationalistic,” in any pejorative sense. It should not be pedantic, aca-
demic, dry, didactic, mechanical, overly discursive, colorless, cold, nit-picking, high-
falutin, orfit only for Mr. Spock and his fellow Vulcanites. Nor should lawyers who
give these arguments lecture, be professorial, or sound like intellectuals. My thesis
simply is that both words in the phrase “‘jury argument” should be taken literally and
very seriously: what is presented to the jury is an argument. Arguments consist of
premises and conclusions. According to the Rational Method, every conclusion
should be (to some degree) demonstrated, that is, shown to be logically supported by
premises which are themselves supported. (Any jury case worth its salt will require
an argument with a number of interim conclusions and one or more final conclu-
sions. Hence, a jury argument is an interlocking system of arguments.)

Nor is the Rational Method for the faint-hearted. It calls for candid, frank, even
blunt speaking. Such discourse takes courage. The Rational Method guarantees vig-
orous and robust debate.

The Rational method is neither new nor revolutionary. Many texts and articles on
closing argument presuppose this method, at least in part.” Nevertheless, it is worth
 restating and exploring. It is seldom explicidly, emphatically, or single-mindedly pre-

9. AwistoTik, RuETORK: 13§ 5aff. According to Nl‘ico]a.s Cripe, “Aristotle’s Rbetoric is generally con-
sidered the most important single work in the literature of speech making." Cripe, Fundamentals of Persua-
sive Oral Argument, 20 Forum 342, 344 (1985). As James Jeans has remarked, *“The closing argument is
an exercise in persuasion. To that extent it should meet the test of any good persuasive effort. Those
universal rules developed over the ages by debaters and rhetoricians merit the study of anyone secking to
become an effective advocate. . . "' ]. Jeans, TRIAL Apvocacy 368 (1975). However, Jeans also poiats
out that the unit of persuasion is the group. *'An argument tha will attract some and repel others serves no
purpose.”” Id. ar 369.

10. J. Jeans, supra note 9, at § 16; T. Maver, FUNDAMENTALS oF TRIAL TecHriques § 7 (1980); J.
Sownsteng, R. Havpock & J. Bovn, Tue TriaLsook 318-57 (1984}, C. Frickg, PLANNING anD TryIvg
Cases 554-605 (rev. ed. 1957) (Closing argument is *‘a debate with the law and evidence as the basic
material. . . . [i]t is indispensable to good argument that it be well founded, logical and reasonable and
sufficiently interesting to hold the antention of the jurors.”). Sz Cicero, Nondefensive Final Argument for
the Defensse, LmicaTiON, at 45 (Spring 1982); McElhaney, Solving Problems with Final Argument, Lmica-
TION at 43 (Winter 1983).
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sented, and it is usually not proffered as a key to effective summation. Also, inherent
in this method are some fairly unorthodox implications for how (in general) to plan,
prepare, and conduct a jury trial.

Its Opposite. Moreover, the Rational Method conflicts with the archetypal image
of closings contained in trial-process mythology and folklore. The Rational Method
opposes the proposition that lawyers win lawsuits by charisma, verbal power, sub-
liminal manipulation, or other magical means. I call this myth the Method of Manip-
ularion. It is a continual temptation to trial lawyers, and it currently enjoys some
vogue in the form of trendy (social) psychologistic analyses of the trial process."

These pop-psychologists say that trial lawyers win trials if they groom successfully,

- eat power breakfasts, obtain superior psychological wisdom, adapt their personali-

ties accordingly, use power words, shun wimp-talk, use compelling body language,
pick just the right jurors, ingratiste themselves with the jurors, push their buttons
deftly, and so forth. To them, the trial of a lawsuit is a purely causal enterprise in
which lawyers finagle their way to a favorable result. Much of this action is covert.
Such observers see lawyers as something like Vance Packard’s ad men,” secretly
shaping the unconscious desires and volitions of their audience. To these pop-

““‘shrinks,” the trial of a lawsuit is principally an irrational event in which jurors are
- either mostly malleable—rather stupid—blobs or entirely unreasoning creatures

dominated by unconscious forces beyond their control. For these “social scientists”
of the trial process, reasoning is entircly epiphenomenal, and effective lawyers use it
only as deceptive window dressmg To the Rational Method, obviously, these

views are anathema.

One reason that some lawyers gravitate to the Method of Manipulation derives
from certain well-known personality traits of the archetypal lawyer. Litigation is the
struggle to control the content, structure, and flow of information. Struggle implies
combat; indeed, it is “‘old hat” to analogize litigation to war, and lawyers to war-
riors. War involves power, so litigation involves the exercise of power—part of
which is rhetorical power. Those. who exercise power, and enjoy it, are skeptical

11. L. WrigHTsMAN, Psvcriorocy & THE LEGaL System 240-261 (19873 M. NETZEL & R. DIie-
Hay, PsvcuorocicaL Consuntarion v THE Courtroom 134154 (1986); T. Sannmro & P
McGovern, Courtroom PsycroLocy sor Trial Lawyers 76-201 (1985); N. Kerr & R. Brav, The
PsvcHoLoGy of THE CourTroOM 197-253 (1982).

12. V. Packarp, Tue Hippen Persuapers (rev. ed. 1981).

13. The Method of Manipulation is also supported by certain “isms™ prevalent in our century. Posi-
tivism preaches that there can be no rational debare invoiving values. Jury argument clearly involves val-
ues. Hence, according to positivism, jury argumcmx an essentialiy irrational project. Value relativism,
value subjectivism, and nihilism ail point in the same direction. Freudianism claims that all decisions result
from unconscious forces beyond our control. If so, the decision of a jury is an irrational process, and it
would be more appropriate to try to manipulate the unconscious forces at the mercy of which a jury is
than to try to rezson with a jury. Existentialism suggests thar reasons are never sufficient to support a
decision, that decisions are always free, in the sense of being undetermined by reasons, and that resolve,
will, and commitment are more central to human life than is reasoning. Closer to home, radical versions
of Legal Realism tend to suggest thar reasoning is not a central force in legal decision-making. J. Frank,
Law & THE Mopern Mmip {1930). See . FRANK Courts oN Triat (1950); L. Kauman, Lecal Reavism

AT YALE, 1927-1960 (1986).
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about leaving results to the autonomous decisions of others who are not within their
control. Hence, the fantasy is that when the lawyer sits down, he has already accom-
plished his desired resule. This temptation sets up the Method of Manipulation.

That Method is not only a false approach, it is an insult to the American trial
system, to the participants in it, and to democratic principles. Its use is also a sure
prescription for disaster. Ersatz emotions are not the stuff of which verdicts are
made.”

Unigqueness. My thesis has a second part. It is that closing arguments are a unique
form of discourse. The fact that jury arguments are unique is essential to understand-
ing them, for it is misleading to analogize summations too closely to other kinds of
discourse. Rhetorical principles suitable for one form of communication are mislead-
ing when applied in another. For example, although closing arguments are speeches,
insightful lawyers recognize that rhetorical principles applicable to political orations,
after-dinner addresses, sermons, ardent entreaties to one beloved, theatrical mono-
logues, and academic papers are all inapplicable to closing arguments.

It is currently fashionable to analogize the rhetorical theory of closing arguments
closely upon the dramatic arts and storytelling (the Literary Analogy). * While these
comparisons are very powerful and have had 2 salutary effect on trial theory and
technique, they are dangerous and ultimately misleading, because they overlook the
uniqueness of the closing. .

A. A Broader Rational Theory

This is not the place to develop a general rhetorical theory of trials. But, the nature of
the trial process, taken asa whole, determines the nature of its parts; and so it is with
the closing argument. So, because of the power of the Literary Analogy, something
must be said if closing arguments are to be understood. _

Here is part of 2 Broader Rational Theory of trial process. Jury trials resolve dis-
putes authoritatively. Remedies are based upon what the parties deserve under valid
legal principles, that is, pre-existing rights determine who wins and who loses.” A
plaintiff prevails if he shows he has an antecedent right to judgment; otherwise, the
defendant wins.

This theory works when there is a fair fight between knowledgeable, well-
prepared, and otherwise evenly matched lawyers who stay pretty much within the
rules, present their cases to a jury which is, at most, weakly biased, in a proceeding

14, M. TimoTHy, Jury Women (1974), See Hitener, A Judge's View of Jury Service: A Personal Perspec-
tive, 47 Tex. B.J. 227 (1984).

15. Spangenberg, Basic Values & tbe\‘Tecbniqms of Persuasion, LimicaTion, at 13, 15 {Summer 1977).

16. W. Bennert & M. FELoman, Reconstructmg Rearmy v THE Courrroom 3, 5, 10, 33, and
elsewhere (1981); I. Youncer, Triar Tecantques 1 (R. Oliphant ed. 1978) (story and drama) (tapes also);
Call, Trial Story Analysis, 50 Tex. BJ. 970 (1987); Ball, The Play’s the Thing: An Unscieniific Refloction on
Courts Undr the Rubric of Theater, 28 Stan. L. Rev. 81 (1975). Analogies berween law and literature are 2
hot topic in literature. Symposium: Law and Literature, 60 Tex. L. Rev. 373-505 (1982). See Cover;
Nomos and Narrative, 97 Harv. L. Rev. 4 (1983). Seealso M. Bavt, TrE Promise oF AMERICAN Law: A
THEOLOGICAL, HumanisTic VIEw oF LEGar Process (1981); J. Wrrrz, Hercuies’ Bow 44 (1985).

17. R. Dworkmv, Law’s Empre (1986); R. Dworkin, A MatTzn oF PrincreLe (1985). See alio R.
Dworxkin, Taxme Richts Seriouswy (1977).
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presided over by an intelligent and fair-minded judge who mostly follows the law,
within the limits of practicality, who tries hard to rule correctly, and who uses his
common sense,

According to the Broader Rational Theory, the jury tries to determine which ver-
sion of the facts it believes (or, better, it determines a range of versions upon which it
can get a consensus), applies the law to those facts, and then renders a verdict. The
verdict may be a general verdict (simply stating who wins), a special verdict (address-
ng itself to specific questions of fact), or both.

On this theory, juries normally reach their collective decisions as the result of ex-
amining the facts (more or less) rationally, reasoning dialectically about them, and
informally constructing arguments on the basis of which they reach and justify con-
clusions and infefences. Manipulation is ineffective; reasoning effective."

One of the goals of the trial process is to ensure maximum rationality in the jury
" room. The more judicial instruction on this point, the better, Rationality should be
an explicit theme in voir dire, opening, and again in closing. Another goal of the trial
process is to permit each side to present persuasively to the jury as plausible a Story as
it can and to provide the jury with as good reasons as it has for resolving the case in its
favor.

Closing argument has an important place in the Broader Theory, as the Rational
Method suggests. Jurors begin forming preliminary hypotheses about a case as soon
as they begin to hear about the facts. This means that most jurors will have some
conjecture about how they will decide the case by the time the opening statements
are over. Most jurors, however, in a close contest, will revise their conjectures sev-
eral times.” They may feel some uncertainty or confusion at the close of the evi-
dence, or at least, they may be open to persuasion. The purpose of closing argument,
on the Broader Theory is to clear up confusion, integrate or Wrap up the presenta-
tion, remind the jurors of salient features of the case, criticize the opposing case and
convince everyone of one’s view of the facts,

According to the Broader Theory, the trial of a lawsuit can be, should be, and
often is a largely rational process, although competitive and adversarial. That The-
ory views the process as capable of producing rational results; it views the Jury as
amenable to reason; and it predicts that the jury will rely upon reasoning, if given the

18. Willis v. Fried, 629 P.2d 1255, 1257 (Okla. 198 1) (juries are presumed to prossess “competence
and fairness™); Beaumasterv. Crandall, 576 P.2d 988, 955 (Alaska 1978) (juries have 2 “'sworn duty to be
impartial,” and the court implied that it will not assume that this duty is easily overcome). Because of the
extent to which the Broader Rational Theory is built into the law's conception-of a jury’s work, many
very brief errors will not trigger reversal, because of their holy place in the overall scheme of things.
Canada Dry Corp. v. Nehi Beverage Co., Inc. of Indianapolis, 723 F.2d 512, 513 (7th Cir. 1983) (remark
of less than a minute in a 90-minute closing not error). Also, if the lawyer is particularly wild, the courts -
will not ake it as seriously jeopardizing the propriety of the argument, as it holds that juries are capable of
discounting “lawyer talk.”” Home Ins. Co. v. Greene, 443 S,W.2d 326 (Tex. Civ. App.—Texarkana
1969), aff'd, 453 5.W.2d 470 (Tex. 1970} Metropolitan Life Ins. Co. v, Bradley, 79 S.W. 367, 369
(Tex. Civ. App. 1904}, rev'd on other grounds, 82 SW. 1031 (Tex. 1904),

19. Hughes & Hsiao, Does the Opening Determine the Verdict? Triar, 66 (February 1986). See Leigh, A
Theory of Jury Trial Advocacy, Utan L. Rev. 763, 767 {1984). But see 1. Younceg, supra note 16, ar 17.
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opportunity. The Theory also recognizes that there are many sources of irrationality
inherent in the trial process. Vigorous advocacy is result oriented. What advocate
truly cares about rationality where millions of doliars (and perhaps his career) are at
stake? Also, in the heat of battle it is easy for counsel to make a mistake or go over-
board. Are not individuals artracted to bad arguments, sometimes quite strongly?
For these and other reasons, the law has developed a group of rules regulating what
can and what cannot be said by counsel during the trial process in general and closing
argument in particular. These rules are largely consistent with both the Broader The-
ory and the Rational Method.

B. Trials, Stories, and Plays

Tt is clear that the Broader Rational Theory of litigation and the Rational Method for
closing argument fit together. In contrast, the ““Literary Analogy” conceptualizes
trials quite differently: like telling stories or putting on plays. Of course, this theory
of advocacy contains important truths. ' |

The narrative, quasi-literary characteristics of jury trials are important. Both trials
and narratives depict human actions. Both rely on language and memory. Both have
beginnings, middles, and ends. Chronological development is an important principle
on both sides of the analogy. Both aim at creating understanding, conviction, and
assent. For these reasons, both the trial lawyer and his literary counterpart must
articulate a theme, develop a convincing plot, establish and elaborate characterizations,
maintain the attention and interest of the audience, mold dramatic unity, utilize drama
‘and even suspense if possible, and so forth. '

Further, most lawyers and some storytellers have another similarity. If a story-
teller wants his audience to believe that his story is true, he faces special problems.
Certain characteristics of the story itself may commend its truthfulness, but at least as
important is the persona of the storyteller. He should appear trustworthy, truthful,
reliable, reasonable, and in possession of integrity. Similarly for the trial lawyer,” the
best way to appear to be something is actually to be that thing. The trial lawyer
personifies and symbolizes his client. If he appears untrustworthy or unreliable,
then—for symbolic reasons—the jury will transfer these characteristics to his client
and to the story. (A great deal can be learned from clichés. After all, a claim becomes
2 cliche by expressing an important truth. The sentence, Birds of a feather flock to-
getber, 1s, of course, a cliché.)

The Literary Analogy purports to give a comprehensive account of the nature of
trials. It must, therefore, give an account of the nature of closing argument. Accord-
ing to the Literary Analogy, the maximally convincing case is the case which has
dramatic unity. Dramatic unity is to be found in the narrative, but closings are not
part of the narrative. What then is the role of closing argument?

The views of Irving Younger, who is perhaps the most influential contemporary
theorist of trial rhetoric and one of the most articulate spokesmen for the Literary
Analogy, are mstructive. His account of the trial process up to the point of closing

20. Id at 8. AmistoTee, ReETORIC 13562
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argument is innovative, lucid, and dazzlingly brilliant. In contrast, his account of
closing argument is nearly banal. According to Younger, the function of closing ar-
guments is to present the essentials of the case in an artful, unified, and dramatic
manner. Closing argument should not only rehearse the essentials, but tie up loose
ends, and drive home any points which were left implicit in the interrogation phase
of the trial.* '

It is not surprising that the proponents of the Literary Analogy give a weak ac-
count of the nature of closing argument. The logic of the Literary Analogy dictates
that the trial of the case is, in some sense, already over when argument begins. After
all, the story has already been told. Closing argument is, therefore, at best an epi-
logue, or commentary, made necessary by practical imperfections in the trial pro-
cess, such as limited juror attention, inadequacies of counsel and witnesses, and the
inexperience of the jurors. This accotint of jury argument is dictated by the fact that
the Literary Analogy sees the trial process as a whole in terms of storytelling and play
production. (I suspect that it is the inability of the Literary Analogy to give a forceful
account of the nature of dosing argument which has lead Younger to propose that
dynamite points made in cross-examination be left hanging and reserved for closing

argument. This recommendation permits Younger to suggest that something new be

Trials, however, differ from storytelling and play production in important re-
spects. These differences undermine the Literary Analogy and force a different view
of jury argument (and hence of the trial process). Some of those differences follow.

1. In trials there are at least two stories being told in reciprocating succession—
two plays being put on at the same time, more or less. The stories, or plays,
are competitive and conflicting. There is a real struggle to control and struc-
ture the flow of information.

2, Lawyers do not make up their stories. Facts are, to a large degree, given to
them. Lawyers, after all, “tell”” what they hope are nonfictional stories. At
most, lawyers craft presentations to portray what has happened. A trial is
more like a docudrama than an ordinary play, but without fictional dialogue,
Anything else is unprofessional, unethical, and criminal

3. Lawyers, unlike storyrellers, do not do the telling. In trials, others speak what
the lawyer has crafred. Here lawyering is somewhat like play writing. Unlike
the playwright, however, the lawyer cannot fashion all of the dialogue. At a
minimum, opposing counsel makes a contribution, and, obviously, he cannot
be controlled. Moreover, it is extremely unwise for lawyers to have witnesses
memorize lines. Most witnesses cannor take much time to rehearse, so they
forget. Even if they remember their lines, witness-“actors” do not sound like
themselves, so their credibility declines. Thus, lawyers must rely on the
(hopefully) truthful improvisations of litigation amateurs, structured only by
memory, confidence, and some “wood shedding,”

said in the closing argument, there y linking it more integrally to the trial process.)

21. I Youncrs, supra note 16, at 61~-63 and 53.
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The trial lawyer is at best like a playwright who shapes approximately half a
presentation, leaves the other halfto a carping and obstructive critic, and who
{mostly) does not tell the actors what to say, but rather points them in this or
that direction first before the play and then from a position on stage in full
view of the audience. :

. Stories are told to, and plays put on for, audiences. Audiences come to be
entertained, to enlarge their souls, undergo catharsis, repeat sentimental occa-
sions, INpress someone, or escape the mundane. Politically speaking, audi-
ence membership is entirely voluntary. Audiences are generally not called
upon to make decisions at the end of—or better, as part of—the perfor-
mance,” and they are never called upon to make explicit, self-conscious deci-
sions affecting the rights, liabilities, and marterial interests of the performers.
Also, as a general rule, audiences are not also performers in the play or charac-
ters in the story. Even when members of the audience have some tangential
roles, they are not central characters; the audience does not convene to come
to a consensus and make a decision; and such happenings will never be part of
the story or play itself, even if all the members of the audience retired to dis-
cuss the performance. Each of these observations is false for jurors.

. Storytelling and play production are much freer than are trials. Chronology is
much more important in lawsuits than it is in literary narratives. While stories
must conform to certain kinds of genre rules and most plays do not outrage
audience expectations, authors are free to tell very odd stories, and play-
wrights can create theater which is downright strange. The trial is much more
severely circumscribed by genre rules, legal rules, rigid social expectations,
and by its purposes. Contrast the well-tried jury case with the novels of Wil-
liam Faulkner, the stories of Donald Barthelme, the plays of Strinberg,
fonesco or Durrenmatt, and the poetry of T.S. Eliot. What can be done in
literature cannot be done in trials. In addition, there is also the matter of pur-
pose. Trials, after all, are concerns of high practical purpose. They are public
institutions designed to resolve conflicts which the parties take very seriously.
They are solemn, serious, sober affairs.” (Comic relief must be accidental, not
intentional, although judicial humor does not count. Judges can joke; lawyers
cannot.)"* In fact, taken as a whole, trials are not performances at all, although
they have performance aspects.

22, There are exceptions. Consider the recent broadway play, Edwin Drood.

23. There are some subtle distinctions here. To say that a trial is a sober affair is not to say that it needs
to be somber. To say that a trial lawyer should be serious and solemn is not to say that they should eschew
natural folksiness. Narural joviality is probably the most difficult thing to deal with. It is irrepressible, of
course, but it may introduce the wrong tone, so it needs 1o be kept under careful control.

24. P.Brown, THe ArT oF QuesTioniN 93 (1987), It is occasionally appropriate to use comedy and
ridicule in the wial process. In any normal case, if a witness who is clearly mistaken is a preposterous,
posturing, pompous buffoon, pethaps 2 lirde levity might be in order. Also, in some criminal trials,
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6. Trials involve trying to prove theses with reasons on the basis of evidence. This is

not the purpose of—indeed, it is alien to—stories and plays. Stories that are
fiction do not try to prove anything. Even nonfictional stories are not argu-
ments; they are at most illustrations. It is similar for drama; it may indict, and
it may incite, but it does not have premises, conclusions, and inference as its
basic structure.

Stories and plays depict, describe, or display actions and then stop. Their struc-
ture is essentially narrative. The plot begins, builds, and peaks; there is a brief
denouement, and it's over. With rare exceptions, there is no lecture from a
person stipulated to be authoritative included in a play enunciating principles
the audience must follow in judging the conduct of characters in the play.
Further, there is no discrete, self-conscious argument included within the
story or play itself designed to convince the audience of something, Charac-
ters in literature who argue at length are often treated ironically. In jury trials,
on the contrary, there is always a right to end by delivering such an argument,
and only a fool would waive it. Jury argument is part of the trial process. It is
not something outside the trial which is said about the event after it is over.
While both narrative art and trials represent human action, there are differ-
ences. Not all legal proceedings focus on actions. Some focus on policies,
principles, or (economic) consequences. Consider the trial of some antitrust
cases, environmental cases, and declaratory judgment cases concerning ad-
ministrative actions. A similar point holds true for parts of trials which do
concern human actions and omissions. A complex design negligence case may
involve extensive engineering and social scientific testimony about the nature

and function of a product, accepted standards of industrial design practice, 7

and desirable design policy. Such testimony is not story-like in its organiza-
tion but systematic and theoretical. In addition, trial lawyers and story tellers
approach human action differently. Art concerns the psychology of action—
the angst of indecision, the agony of guilt, the euphoria of eureka. For the
most part, these matters are not part of a trial.

Frequently the narrative artist creates a protagonist—a hero with whom the
audience identifies.”” Plaintiffs try to assume this role where possible. If the
plaintiff can cast himself as an (epic) hero, then those who oppose him will be
villains. It behooves counsel defending such lawsuits to prevent the plaintiff
from succeeding in this literary manipulation.

particularly political ones, defendants have used cornic ridicule as a device. The trial of the Chicago Fight
had certain of these features. J. CLavi & J. Serrzer, Tre Conspiracy Triar (1970). There are limitations
even on judicial levity. A judge may not destroy impartiality by ridiculing 2 party or its witnesses. Myers
v. George, 271 F.2d 168 (8th Cir. 1959) (professional wrestling).

25. D. Mamer, WRITING ¥ ResTaUuranTs (1986). This brilliant series of essays on the aesthetics of
drama and theater criticism, written (perhaps in a restaurant) by winner of both the Pulitzer Prize and the
New York Drama Crirics Circle Award are extrernely helpful, and they have influenced much of what is
said about the art side of the Literary Analogy. Id. at 13.
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10. Drama, and literary works in general, address, portray, and explore the great
themes of life: death, fate, love, innocence lost, destiny, necessity, freedom,
family growth and decline, irreconcilable conflicts of obligation, and so forth.
Trials do not frequently explore the leitmotifs upon which literature thrives.
Insurance fraud cases, of course, involve betrayal as a central theme, but the
' betrayed party is not amenable to tragic treatment. It is no insult to say that

an insurer does not qualify as King Lear. No insurer wants to be Othello to
\ the insured’s Iago. Moreover, trials are looking for rational solutions, not
' aesthetic resolutions. In a trial, the jury must apply reason and authorize or
deny the transfer of property. This is a conscious process for which plausible
reasons should be statable. The resolution an audience feels at the close of a
play is not rational; it does not involve action beyond jeself; and reasons
should not be statable.” <

C. Closing Argument: The Rational Method

The differences between trials and narrative art suggest the functions closing argu-
ments should perform: closings expound, argue, and convince. Thus, they have a
determinant logical structure: they must concentrate together a statement of the
theme-thesis, an exposition of the probable facts, an argument that they require a
favorable verdict, and a request therefor. (This claim does not imply that all closings
must have the same temporal or sequential organization.)

Theme-Thesis. Because of the literary/dramatic aspects of trials, each party’s pre-
sentation must have a theme. The theme of a work is what it is about and must be
simple with its formulation short. It should take no more than rwenty—five or thirry
words to write it out; even in the most complex case, a statement of the theme
should be no longer than a hundred words. The theme should be written out many
times during preparation and a final draft included in the trial notebook. Counsel
should memorize the theme. He should have bone-deep knowledge of it. Everything
he does and says should be devoted to developing the theme. Counsel should do
nothing—absolutely nothing—that does not bear on developing the theme The Li-
erary Analogy is exactly right in this respect.

The theme of one’s case should be at least implicitly conveyed to the jury early—
in voir dire, if possible, or in the opening statement. Thereafter, it should recur

: throughout the interrogation or story-telling phase of the trial. Perhaps the theme
should be stated as a thesis in the opening statement, perhaps not. It almost cer-
tainly should be expressly stated as a thesis in the closing argument. At this point,
the Literary Analogy fails.

26. Id. Some wrials do have the great themes of literarure s subtexts. Divorce cases, will contests,
some criminal defenses, seduction and alienation of affection suits, and the like. In these types of cases, it is
probably best for the lawyer not to try to play Sophocles. | have seen a number of these cases mishandled
badly by lawyers trying to emulate authors.
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One good way to begin a closing argument is to assert one’s thesis-theme explic-
itly, remind the jury that you promised to prove all facts needed to establish it, assert
that you have done so, and carry on” It might go something like this:

Ladies and gentlemen of the jury, as you know, this is a civil arson case. In my opening
statement, five days ago, I said that [ would prove to you by evidence which is clear and
convincing that the defendant, John Austin, burned his home, New Year's Eve 1987 ,in
order to obtain money from the Majestic Insurance Company. This is precisely what I
have proved. Let us review the facts together.

Of course, there are other effective ways to begin, and I explore some of them in
Section IV.

Your Story. The facts of one’s case do constitute something of a story. Here again,
the Literary Analogy is helpful. Unfortunately, it cannot really give an account of
what a closing argument should do with it.

In trials opposing parties tell their stories a piece at a time, in alternating succes-
sion. This means that the jury has not heard either side’s whole story presented in 2
sustained and coherent way. Closing argument allows a party to pull his story to-
gether into a coherent whole, to encapsulate its essence, and to organize it around
the theme of the case. Closing argument should defragment one’s story, concentrate it
around the theme of the case, and show how it provides convincing evidence for the
thesis.

One recent study of the trial process found that stories are more likely to be be-
 lieved the less ambiguous they are at key points. A story is unambiguous when it is
coherent, when its topic is clear, when expected details are stated, and so forth. If this
study is correct, restating the main points of one’s story and some important details is
crucial to the well-wrought closing argument.”

Tbeir Story. Accordingly, closing argument should also be used, briefly, to (re)frag-
ment, Sfictionalize, deconstruct, and ambiguate the opposing story.29 This technique is
particularly important to those who argue second. Plaintiff's counsel will have tried
to defragment his story to render it both unambiguous and rich in detail, thereby
giving it a nonfictional tone: A defendant should attempt briefly to show that the
plamtiff’s story is incoherent, inconsistent, implausible, fragmentary, thin, ambigu-
ous, or obscure. ' )

27. M. Domerorr, Domarorr on Unrar TacTics 238 (1984); Cicero, supra note 10, at 46. See L.
STrRYKER, THE ART OF ADvVocacy 120 (1954).

28. W.Bennert & M. FeLoman, supra note 16, at 68. Leigh, supra note 19, at 788. *‘The side thar
communicates the most information consistent with its version of the events at issue is likely to be more
persuasive.” Id. Furcher: “Unambiguous detailed statements by trial participants are more likely 1o be
persuasive than general statements.”” 14, The same is probably also true when they are reviewed in closing,
See also Cicero, supra note 10, at 46. Alse, the pomt made in the text is extremety important on Younger's
theory of cross-examination, which leaves certain important points to closing argument. I. Younceg,
supranote 16, at 53. In that place, Younger formulates the Tenth Commandment of Cross-Examination,
to wit: *'Save It for summation!”

29, W. Benwvert & M. Feroman, supra note 16, at 93,
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There are a number of ways to do this. One way is to ask oneself, “What details
should be part of this story?” Then rigorously answer the question, following with
comment to the jury on significant absent details. Another complementary ap-
proach is to formulate a concise version of the plaintiff's theme. Write it down; in-
clude it in the trial notebook. In closing, state the opposing theme as a thesis and then
demonstrate its lack of development and support. One can show that the plaintiff's
theme could not be developed (because it makes no sense), because few facts support
it, because compelling (or, at least, credible) facts are inconsistent with it, or for the
reason that facts which appear to be consistent with the theme are so ambiguous that
they establish nothing. .

The deconstruction of an opposirg story should not dominate one’s closing argu-
ment. One should proceed positively rather than reactively. Asserting the virtues of
one’s own case is more convincing than negating the opposing case. This is particu-
larly true where a party bears the risk of nonpersuasion as, for example, the insurer
does on fraud. Nevertheless, refutation is an important part of persuasion.

Reasons. A closing argument should provide a jury with reasons to decide the case
favorably. In accordance with the precepts of the Rational Method, the reasons pro-
vided should make sense. They should be able to withstand at least modest critical
scrutiny, for meretricious arguments are soon found out.

When the jury retires, jurors will exchange reasons for and against each position.”
They will engage in discussion: dialogue, debate, and dispute. This process, however
informal and inarticulate, is a process of dialectical—if halting—argument involving
rationality and at least minimal canons of good argumentation.” One of the func-
tions of closing argument is to present to the minds of jurors positive, succinctly
formulated, memorable—in short, compelling—premises through which the group
can draw for itself (once again) the right conclusion, on the basis of which the case
will be correctly resolved. '

The kinds of reasons discussed in the closing vary with the case, of course. Invan-
ably, however, they will involve treating the story, concentrated around the theme,
as evidence for the thesis to be proved. This requires applying the law which governs
the case to one or more versions of the facts. One particularly compelling form of
argument is for one side to point out that, under the applicable law, it is entitled to
the jury’s verdict, even on its opponent’s factual scenario. Insurer-defendants in in-
surance fraud cases are seldom this fortunate. They can get part way sometimes. For
example, if the insured admits incendiary causation in an arson case, counsel might
point out that under the applicable law, the plaintiff has admitted one-third of the
mnsurer’s case.

30. Leigh, supra note 19, at 800. “The jury system works—most of the time. Juries are collectively
rational, and conscientiously attempt to apply the law to the facts as instructed in a logical manner.” Jd.
Further: ““As a group, jurors understand the instructions.” Id. at 799,

31. But see Gornick, On the Jury, 243 AtLantic MoNTHLY 68 (1979). In this essay Gornick bemoans
“'the abdication of thought” in jury deliberation. Curiously, Gomick’s essay demonstrates the informal,
dialectical, collective rationality of precisely the deliberation she criticizes so tartly.

.
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One point bears repeating—counsel should avoid giving what he knows to be bad
reasons, even if they have immediate rhetorical appeal. It is unlikely that the whole
jury can be fooled; someone will soon realize it if an argument is awful. The scabrous
inference is soon laid waste, Valuable time is wasted, and counsel’s credibility is un-
dermined by the use of transparently poor argument.

Nor should counsel rely upon a single complex argument, each premise of which
must be accepted if the conclusion is to be believed. Long chains of argument look
tenuous and they are hard to remember. People say, “If the matter is that compli-
cated, it must be wrong.” In a group of twelve people, no one will fully accept each
step of a lengthy enthymeme. If counsel hangs his hat on such an argument, he will
lose. It is much better to present several independent, shorter, simpler arguments.
Often different people are Ppersuaded by different arguments. Counsel should not
merely cumulate and inflict upon the jury a mess of arguments, since weak ones
diminish strong ones.

Criticism. The reasoning presented by opposing counsel should be criticized, just as
its story is deconstructed.” The criticism should be fair; it should be short; and it
should be dispositive. Perhaps the best way to destroy an opposing position is to
formulate it succinctly as a short deductive argument, isolate one of the premises,
and produce a commonsensible counter-exam ple which utterly refutes that premise,
thereby devastating the argument. This process should be done quickly, almost in
passing; it should be done lightly but without levity; and it should involve no attack
on opposing counsel or anyone else who might have found the argument Initially
persuasive. Condescending refutation is deeply insulting,

Motivation. A closing argument should motivate the jury. The function of argu-
ment, after all, is to move the Jury toward making a particular, immediate decision.
The Literary Analogy cannot account for this aspect of jury argument, for quite
simple reasons. Literature is not intended to lead to decisions. Stories, literature, and
plays arc all self-contained. Some even think that the aesthetic experience is direc-
tionless.” L

Rational closing argument should'énergize jurors for deliberation. When the clos-
ings are over, jurors should both want to decide the case favorably and believe they
have a duty to do so. This desire should be strong, as it must last at least the length of
jury deliberations, and it should be based on reason and the sense of dury.

Motivation should not be confused with manipulation. “The essence of manipu-
lation is getting persons to do what the manipulator intends without resort to coer-
cion but always independently of reasoned argument.”” The Rational Method per-
mits dealing with the volitional and emotional side of human beings, so long as that
effort is logically tied to rational persuasion. These two words go together; they are .

32. Some authors advise avoiding negative statements of all sorts, which would include criticism of
the opposing position. T. Maver, suprq note 10, at 300 ("Negative arguments create negative impres-
sions and should be avoided.”).

33. This view is as old as Kant's Third Critique. I. KaNT, CRITiQUE oOF JupemenT (1960). This is also
the view of Russian Formalism and the New Crirics,

34. S.Keamman & T Beavchame, Tre VirTuous Joursavist 138 (1987).
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consistent; they are complementary. There is no tension between the concept of
rational discourse and ardently attempring to use maximally persuasive language.

Affirmative motivation should outweigh negative. The maxim, i # easier to row
downstream than up, applies to jury argument no less than to other activities. Hence,
jury argument should concentrate more on bolstering the already friendly, and per-
suading those who are neutral, more than it should focus on converting oppon-
tents.” The effective closing should thus articulate and systematize the inchoate and
inarticulate views of people already persuaded, and provide them with ammunition
to confute the others. Herbert J. Stern says, “‘In closing, give your friends the ammu-
nition they need to deal with their enemies.””’

Perhaps the most important means of affirmatively energizing jurorsis to persuade
them that justice requires that one side prevail.” This is a difficule problem for insurers
in fraud cases, since prevailing American ideology does not immediately associate
the concept of justice with the legally correct treatment of profit-making fictional
persons. Counsel might wish to remark:

Justice requires that all litigants be treated the same, whether they be man or woman,
adult or child, Catholic or atheist, Jewish or Protestant, WASP or Bohemian, Finnish
or Hungarian, natural person or insurance corporation. This is one of the glories of
justice—she treats everyone alike; she permits no irrelevant distinctions; she demands

that all fitigants be treared equally.

If a juror believes that justice requires a result favoring an insurer, he will work hard
to obtain that result. Jurors, like people generally, deeply wish to do what is just; for
the most part each person’s sense of self-respect requires him to effect justice where
possible. The main impediment to doing justice, self-interest is mostly absent from
those situated as jurors, and the legal rules governing trial process try to minimize the
impact of self-interest. -

Insurers’ counsel also have two other things going for them. First, people do not
like lying, cheating, and stealing. I the insurer proves that the insured is trying to
cheat the company, the juror sympathy for a natural person over a corporation evap-

35. M. Dombroff, supra note 27, at 238. ““Experienced trial lawyers are probably correct in their
judgments about jurors a good percentage of the time, and thus their task during closing argument is to
reinforce the beliefs and decisions of those who have decided for their case and push those who are unde-
cided over onto their side, while at the same time dissuading and converting those who have decided
against their case.”’ Id. The implication is that the experienced trial lawyer will concentrate on the first of
these endeavors. _

36. H. Stern gives two series of brilliant lecures. One of them is entided ““Trying Cases to Win: The
Basic Building Biocks.” There are video tapes of these lectures. The other is entided “Trying Cases to
Win: The Advanced Course.” These courses have been given at various places at various times; to' my
knowledge they are not s yet published in the form of a book or an article; and my attributions to Stern
are based on my own notes. {They are therefore subject to the errors which creep into the hasly scrib-
bled.) Hereinafter, these lectures will be collectively cited simply as Stern Lectures.

37. C. Fricke, supra note 10, at §61-563. {“Jurors with rare exception, most earnestly desire to
render just and lawful verdicts . . . [i]t should, therefore, be the constant aim of the advocate, from the
beginning of the trial to its conclusion, to generate in the minds of the jurors the opinion that his is the just
side of the cause."). See also Spangenberg, supra note 5, at 14 (“The idea a person holds often becomes a
part of his personality. If you atrack the idea, you insult the person.”).
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orates. Second, by the time the jury begins to deliberate, the doctrine of impartiality
will have been preached at least four times: in voir dire, in opening statement, in the
judge’s instructions, and in the insurer’s argument. This indoctrination is likely to
have some effect.

Attempts to “humanize” large corporations generally fail. Everyone understands
that large corporations are not simply groups of individuals and that diffusion of
responsibility characteristic of bureaucratic organization differentiates them into
large and small groups. Any attempt to suggest otherwise is dissembling and likely tc
be recognized as such. It is far better to demonstrate that the corporation has ruies,
policies, and procedures which would require its employees to act reasonably, and
then demonstrate that each employee acted according to those procedures and oth-
erwise reasonably. These arguments should not be part of the discourse on justice,
however; they should be part of the main substantive theme of the case.

Precisely how the aura of justice is invoked will vary with the case; however,
whatever is said should be stated positively and affirmatively, rather than defensively
and negatively. Concomitantly, delivery should be confident and emphatic as befits
an argument which is vigorous and robust. Such arguments motivate more strongly

‘than their opposites.

The effective closing will not entirely forego an attempt to motivae likely oppo-
nents. The most effective negative motivation is not a direct—refutational—attack
From the point of view of negative motivation, it is more effective to introduce ma-
terial which loosens the grip of the opposing position—material which, while not
refuting the position, makes it less attractive overall, less plausible, less enamoring to
the mind. This tactic is consistent with the Rational Method because it recognizes
that arguments and positions attract at several levels of rationality. Negative motiva-
tion at its best seeks to defuse the semi-conscious “pull” of the opposing view. This
sort of motivation is extremely difficult since it requires probing analysis of the foun-
dations of the opposing position.

Damages. Counsel must give some consideration to the issue of damages. In many
kinds of lawsuits, plaintiffs are well advised to concentrate on damages in their clos-
ing arguments.” Many people think that the defense should concentrate on liabilicy
and stay away from damages, because any discussion of damages appears to concede,
at a subliminal level, that the plaintiff's liability case has merit.* This contention is
not so.

38. T. Mavey, supra note 10, at 322-23.

39. Younger, Foreword 1o R. Hanley, Robert Hanley’s Summation in MCI v. AT&T I at xiii {1987)
(“A rule-of-thumb among many trial lawyers is that the summation should emphasize damages, not Habil-
ity.”). See Spangenberg, supra note 15, 2t 13. 7

40. Cicero, stipra note 10, at 48 ("' seldom discuss damages at all or discuss them only very briefly,
playing them down as immaterial because the plaintiff is not entitled to prevail.”). This approach received
a devastating, never-to-be-forgotten blow to the judgment Pennzoil obtained against Texaco for an excess
of ten billion dollars. It is now well known that Richard Miller, chief trial counsel for Texaco, decided not
to argue damages, even though Texaco forces believed that Pennzoil's actual darnages were substantially
less than Pennzoil's trial evidence indicated. T, Perzivaer, On & Hownor: THE Texaco-Pennzomw Wars
384-85, 409 (1987).
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Dealing with damage arguments using the Rational Method does not covertly
concede merit to the liability case. The Rational Method permits the defense to
point out that the plaintiff's case consists of at least two, quite independent
elements—liability and damages. It permits counsel to point out that discussion of
one has no bearing on the other. Hence, when using the Rational Method, if there is
genuine disagreement about damages, the defense should deal with the matter in
closing.

At the same time, don’t sweat the nickel-dime stuff is a sound maxim of rational dis-
course. In the special case of insurance fraud, if the damage figures presented by the
plaintiff are seriously open to question, counsel should attack those figures in and of
themselves and as evidence of the underlying fraud. If the damage figures are on the
high side, but within range of th,g* reasonable, the defense should concentrate on
arguing the fraud.

Thomas Mauet recornmends that the defense con51der damages first.” He reasons
as follows:

In civil cases where both liability and damages are in issue, the usual order for the de-
fendant is to argue damages first, then liability. The damages can be most easily and
credibly discussed before the discussion of the issues. Under this order you can review
the damages and conclude that if the plaintiff has in fact been damaged, his demands are
unreasonable and he is certzinly not entitled to the amounts he is demanding. Immedi-
ately afterwards you can state that the real issue is liabilicy, and spend the remainder of
your argument on that issue.

Professor Mauet’s view is sensible. However, if a closing érgufnent for the defense
begins with a statement of the theme as thesis and a consideration of the evidence
supporting the theme, the order he prescribes is cumbersome.

The Urge. Counsel should expressly and succinctly urge the jury to do what he
wants them to do. In the general verdict situation, this means urging the destred,
overall. Stern says, “If you want the jury to say it to you, say it to them first.”" In
the special interrogatory situation, it means urging answers for each question.
(When special interrogatories are used, and there are more than three questions, it is
probably necessary to organize the entire closing argument around answers to each
question.)

D. Support ﬁrr the Rational Metbod

A number of considerations converge to demonstrate that the Ratlonal Method is
the best one.
First, it works. People want to do the right thing; hence juries want to act reasona-

41. T. Mauzr, supra note 10, at 310.
42, Stern Lectures, supra note 36.
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bly and obtain just results. They want to decide cases on the basis of reason(s)” and
hear each side’s best view of its case. Juries will put such material to good use if they
are energized. Rational motivation inspires in the jurors a will to debate.

Seocnd, the opposite method, the Method of Manipulation, does not work. Juries
sense when lawyers try to manipulate them and this creates distrust. Manipulative
lawyering does not always lose, of course. Many lay people and some lawyers love
this image. It connotes extraordinary, quasi-superhuman power, and there is a class
of people for whom magical power exercises a good deal of appeal. (I know some
lawyers who employ the Rational Method and subscribe to the Broader Rational
Theory but who encourage laymen to believe that they use the Method of Manipu-
lation.) People bring the manipulative lawyer good lawsuits, and he wins some of
them in spite of himself. This fact does not support the efficacy of the method. Occa-
sionally, manipularive techniques succeed in obtaining unjust results. But this situa-
tion is fairly rare, and—at any rate—manipulation works out very badly when em-
ployed on behalf of named-party insurers. In general, manipulative lawyering will
not get as good results over time as the employment of the Rational Method.

Third, the Rational Method can incorporate without being manipulative. There is

no antithesis between reason and feeling.” The only antitheses are between reason

and emotionalism and between rationality and manipulation. The Rational Method
addresses the whole person and recognizes the role of emotion in human life without
succumbing to the temptation of simply appealing to emotions. Some fact situations
naturally evoke certain emotions with predictable ranges of intensity. Death-of-a-
child cases reliably evoke sadness, a feeling of im potence, pity, a sense of the absurd,
and (in parents) fear. The intensity of true emotion depends upon a variety of fac-

43. Spangenberg, supranote 15, at 13. Spangenberg recommends that every closing include an intro-
duction, an argument on liabifity, an argument on damages, and a summation. 1d, He suggests that the
introduction should not be viewed lighdy. “It [the introduetion] must be designed to lif the jurors out of
their everyday context—to make them aware thar they are more than just people who are sitting there,
doing something mundane. It mustlift them-to the very highest levels of the value systems of our society.
What are those values? [They] are that every individual should be respected; that all people should be
treated justly and fairly; that cruth is admirable, falsehood despicable; that hard work, industry and thrif;
are the proper way to success; and that sloth and shoddy workmanship should not be tolerated.” Id. *“The
introductory appeal to a jury, then, should be designed not to generate feelings that it ought to be charira-
ble, ought 1o be sympathetic, ought to give [ party] something; bur rather, to impress the jury with the

 importance of its part in the search for truth and justice. The introduction also must satisfy the needs of
- the jurors as human beings.” Id. at 14. ' Appeals to reason are better than appeals to emotion, They are

more important and more lasting. Very strong emotion somehow blacks the mind so completely thar it
cannot reason.” Id. at 15. “Suppose you give the jurors a rousing emotional speech and bring tears to their
eyes. I they could decide the verdict right then, you might win. But they are not going to do that. They
are going to be cooled off for an hour or more by a judge reading  long charge. They will go to lunch,
then pick a foreman, start 1o debate, and come back the next mormning.” Id See P. Brown, supra note 24,
ar 34. *“Too often lawyers view the practice of law as a cold, abstract, and logical exercise; they forger
how, ultimately, law involves human beings. With unremembered exceptions, each juror wanis to be fair
and do justice. Trear the jury as doubting friends who really do want to know the truth and bring in the
right (and fair) verdict.”” Id.

44. However, reason and emotion have a highly complicated relationship, especially in the context of
rhetoric, debare, and decision-making. G. Bamey, THe Tacticar Uses oF Passion: An Essay on Powsgr,
Reason, anp ReaLmy (1983).
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tors: the avoidability of the death, the culpability (if any) of the killer, the character
of the events leading to the death, and so forth. If the facts are sufficiently egregious,
feelings of anger and outrage are natural. Cases involving lying, cheating, and steal-
ing arouse indignation. A rational argument which proves that a plaintiff-insured
lied, cheated, and attempted to steal from a defendant insured will—if successful—
evoke moderate indignation. Such feelings are a natural by-product of a successful
argument, not its focus.

Intentionally seeking to arouse emotion is, rhetorically, a very difficult thing to
do. There is almost invariably a tendency to overdo, which makes the effort notice-
able for its inappropriateness and tends to diminish the sincerity and trustworthiness
of the lawyer attempting it. This problem is especially acute in insurance fraud cases,
where the desired emotion is moderate indignation. Trying unnoticed to invoke a
complex emotion of limited intensity is virtually impossible. It is better to let the
emotion rise naturally from the force of the argument. Overtly emotionalistic argu-
ments seldom succeed when one is representing an insurer or, for that matter, most
other profit-making organizations.

Fourth, the Rational Method fits with the law governing trial process, and espe-
cially the law governing closing argument. That law is designed to ensure the ration-
ality of the process. In some intuitive way, jurors sense this. The Manipulative
Method does not fit with the law, the jurors somehow realize this too. American
jurors tend to respect their legal institutions. Indeed, if a jury acts contrary to a legal
technicality and nullifies it, the jurors are almost always acting in conformity with
the spirit of the law.” In the next section, I address the fit berween the law of closing
arguments and the Rational Method.

Fifth, the Rational Method fits with the rules and ideals of the legal profession.
Lawyer advocacy is regulated by the law of lawyering, that is, the law of professional
conduct. DR 7-106(C}, in part, as follows:

In appearing in his professional capacity before 2 tribunal, a lawyer shall not:

(1) state or allude to any matter that he has no reasonable basis to believe is relevant
to the case or that will not be supported by admissible evidence . . ;

(2) assert his personal knowledge of the fact in issue . . ;

(3) assert his personal opinion as to the justness of 2 cause, as to the credibility of the
witness, as to the ability of the civil litigant . . '

(4) but he may argue, on his analysis of the evtdence for any position or conclusion
with respect to the marters stated herein .

The ideals of legal advocacy are for the same effect. EC 7-24 states as follows:

In order to bring about just and informed decisions, evidenciary and procedural rules
have been established by tribunals to permit the inclusion of relevant evidence and
argument and the exclusion of all other considerations. The expression by a lawyer of
his personal opinion as to the justness of a cause, as to the credibility of a witness [or]
as to the capability of a civil litigant . . . is not a proper subject for argument to the
trier of fact. It is improper as to factual matters because admissible evidence possessed

45. H. Karven & H. Zeser, THE AMERICAN JUuRY 310-12, 433-35 (1966).
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by alawyer should be presented only assworn testimony. It is improper as to all other
martters because, were the rule otherwise, silence of g lawyer on a given occasion
would be construed unfavorable to his client. However, a lawyer may argue on his

analysis of the evidence, for any position or conclusion with respect to any of the
foregoing matters.

EC 7-25 is the same effect:

Rules of evidence and procedure are assigned to lead to just decisions and are part of the
framework of the law. While a lawyer may take steps in good faith and within the
framework of the law to test the validity of rules, he is not justified in consciously violat-
ing such rules and he should be diligent in his efforts to guard against his unintentional

violation of them . . . [A] lawyer should not by subterfuge put before a jury matters
which it cannot properly censider. '

Thus, both the rules and the ideals of the legal profession support the Raticnal
Meéthod.® ' -

Sixth, the Rational Method s virtually built into the concept of persuasion. As
advocates, it is the business of lawyers to persuade. Persuasion is a form of influence,
but it is distinguished from other forms of influence, such as coercion, threats, prom-
ises of affection, economic incentive, manipulation, appeal to sympathy and the like.
A very strong version of this point was recently set forth by Klaidman and Beau-
champ in the context of journalism:

[Plersuasion is restricted to influence by appeal to reason, and it is free of coercion or

other forms of influence that deprive a person of free choice . . . Emotion-based influ-

ences are inherently manipulative, not persuasive . . . Persuasion is never controlling.

Manipulation, by contrast, can run from highly controlling to altogether noncontroll-

ing. The moral ideal, of course, is to use only those forms of influence that leave persons

free, informed, and generally in control of their beliefs and actions, but this ideal is
extremely difficult to achieve.”

These authors also state that:

Persuasion can be defined as an appeal to reason that succeeds in getting persons to
freely accept the beliefs, atritudes, values, or actions of the persuader. Persuasion, there-
fore, is always an overt form of influence; the persuader openly advances reasons for
accepting or adopting what is advocated. Choices made and actions performed on the
basis of persuasion are autonomous even when made under the influence of the per-

46.. The Model of Rules of Professional Conduct are not of the same effect. Rule 3.4 states, in rele-
vant part, as follows: “A lawyer shall not . . (e} in trial, allude to any marter that the lawyer does not
reasonably believe is relevant or that will not be supported by admissible evidence, assert persenat knowl-
edge of the facts in issue except when testifying as a witness, or state 2 personal opinion as to the justness of
a cause, the credibility of 2 witness, [or]culpability of a civil liigane . . .”

47. S. Kramman & T. BeAucHAMP, supra note 34, at 183,




