A Look at Invoking War Exclusions

BY MICHAEL SEAN QUINN

The fact that political
officials in the United
States, such as President
Bush himself, consistently

" described what happened
at the World Trade Center
as an act of war, is

irrelevant.

e destruction of the World Trade Center on Sept.

11, was a disaster from a vatiety of points of view.

President Bush is right: it was the embodiment of evil,

as are most terrorist attacks on civilians. It is also a

national security nightmate, One that will curtailed the

easy comings-and-goings of Americans within their
OWIL COURtIy.

The World Trade Center terrosist attack is also
an insurance catastrophe with insured losses placed
insured losses as high as $72 billion. Obviously,
uninsured losses are going to be 10 times that
amount or more, More than a hundred thousand
jobs, for example, have been eliminated since Sept.
11. Sutely, not all of those riffs were caused by the
atfack, even though some companies are tying to
make things look that way.

Many insurance companies are taking out large
ads in The New York Times, and elsewhere, indi-
cating that they will pay claims on an expedited
hasis. Some life insurance companies are not requit-
ing straight documentation as to proof of death.
One wonders if all of these commitments will
temain over time. One also worrdes that the insur-
ance industry may be in for some serious difficul-
ties.
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One of the commitments some insurers have
undertaken is to refrain from invoking war exclu-
sions. A number of different types of insurance poli-
cies exclude losses which resuli from war. Many life
insurance policies have contained such exclusions.
Maritime marine insurance customarily contains
such 2n exclusion, as does marine cargo insurance.
These Lkinds of exciusions are even found in some
types of property insurance, travel insurance, and
some types of umbrella coverages. It is doubtful
they even arguably apply to Sept. 11.

Hisiorically, war exclusions applied only dur-
ing the interval between the declaration of war and
the signing of a peace treaty. Most contemporary
watr exclusions are not so rigid. Most exclusions cur-
rently in use exclude otherwise covered injuries
resulting from war, “whether declared or unde-
clared.”

War has always been a state of affairs which
existed between sovereign powers, ie., counies.
‘The only exceptions have been rebellion and insur-
rection. Thus, transnational terrorism not instigated
by a sovereign power cannot be war. Consequently,
war exclusions could not apply.

The fact that political officials in the United
States, such as President Bush himself, consistently
described what happened at the World Trade Center
as an act of war, is irrelevant.

The atiack on Peard Harbor was an act which

initiated a state of war. There were legal controver-
sies at the time as to whether it constituted war.
Then again, the attack on Pearl Harbor is sharply
distinguished from the attack on the World Trade
Center. The attack on Pearl Harbor was an assault
on a mifitary installation for an obviously milizary
purpose, whereas the World Trade Center is not a
legitimate military target, and there has been no mil-
itary follow-up.

Thus, it is almost cestain that, notwithstanding
President Bush’s language to the contrary, the atiack
on the World Trade Center was not an act of wat.
War exclusions, therefore, do not apply. Of course,
there is now a good deal of talk about how the
United States has become embroiled in a new kind
of war-—about how the war on terrorism is 2 brand
new thing. Nevertheless, given that exclusionary
language, when ambiguous, is construed in favor of
the policyholder, it is doubtful that war exclusions
will apply.

It

These matiers do not come up in court very
often. When they do come up, they can be compli-
cated. One significant case is Pan American World
Ajrways v. Aetna Casualty. This case was tried in
Federal Court for the Southern District of New York
and subsequently appealed to the federal Second
Circuit.

On Sept. 6, 1970, 2 PanAm flight to New York
was highjacked about 45 minutes after it had taken
off from Amsterdam. The highjackers flew the plane
to Beirut and then on to Egypt. The highjackers put
the passengers off the plane there and then blew it
up.

PanAm had purchased both all-risk aviation
insurance and war-risk insurance. The question was
which group of insurers had to pay. The all-risk
insurers put on a huge amount of evidence regard-
ing the history of war and political tensions in the
Middle Fast. The war-risk insuters also introduced a
good deal of evidence regarding violent controver-
sies in the Middle East. None of that evidence was
much good. The war-isk insurers also demonstrat-
ed that the all-tisk insurers thought that their war
exclusions might be ambiguous in the context of
political highjackings.

Two sub-exclusions were significant. One of
them excluded coverage for losses due to or result-
ing from capture or seizure of any property by any
governmental authority, any military authority, or by
any authority which has usurped governmental
authority. The second exclusion barred coverage for
losses resulting from “war, invasion, civil war, revo-
lution, rebellion, insutrection, or war-like opera-
tions, whether there be a declaration of war or
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notl}” In addition, the all risk policies excluded
losses resulting from riots and “civil commo-
tion.”

The Second Circuit thought that the all risk
insurers’ best arguments were that the high-
jackers constituted a usurped power and that
the highjackers were engaged in war-like oper-
ations. The Second Circuit rejected the former
argument upon the grounds that the usurped
power—such as guerilla movement—must
have at least some of the indicia of sovereign
power under international law.

The appellate judges appear to believe
that the argument based upon warlike opera-
tions had some plausibility. On the other hand,
the panel thought that in order for there to be
war-like operations, there had to be a war,
even if an undeciared one. To be sure, warlike
operations could occur in regions geographi-
cally remote from the area of the war. There
still must be a war, and the war-like operations
must be a means for waging that war.

In the end, the Second Circuit said, “there
is no basis whatsoever for any claim that the
insured of PanAm was involved in any war-like
operation. It carried no cazgo of mifitary stores.
It catried no cargo destined for a theater of war.
Its owner was not the national of any Middle
Fastern belligerent. Pan American serves no
routes to any Middle Eastern belligerent. When
the war occurred, the aircraft was not near or
over the territory of any belligerent or any the-
ater of war”

The reasoning in the PanAm case applies
to the World Trade Center problems.

I

In another, more secent case, International
Multi-Foods Corporation sued Commercial
Union Insurance Company arising out of an
incident in which the Russian police seized a
shipment of frozen food incident to its investi-
gation of black-market bribery and customs
evasion, A federal court in the Southern District
of New York decided this case in 2000,

CU had issued Mult-Foods' property
insurance and tried to invoke a war risk exclu-
sior. One of the provisions of that exclusion
barred coverage for losses caused by “capture,
seizure, arrest, testraint, or detainment (piracy
excepted).” The insurer thought that the con-
cepts of capture and seizure applied.

The district court thought otherwise. This
language, it observed, appeared in the context
of an exclusion entitled “War Exclusion
Clause,” and amidst a group of other exclu-
sionary words which were clearly restricted (o
situations or war,

v.

One hears a good deal of loose talk these

days about exclusions for terrorism. I have

never seen one, and there are no reported
cases involving such an exclusion.

With less than a month having passed
since the attack, i would be surprising if any
lawsuits have been filed involving insurance
disputes. We all know, however, that they wil
come. Business inferruption evaluation will be
a sticky problem. Moreover, we have no idea
what kind of problems will come up under lia-
bility policies. And issues of reinsurance will

€

he even more intractable, Of course, most of
themn will be subject to arbitration.

Quinn is an Austin attorney with the law  firm of
Bell, Turney, Coogan and Richards. He litigates
and testiftes on insurance-related problems and
is currently the chair of the Insurance Section of
the State Bar of Texas. He also 15 a Visiting
Professor of Iaw at the University of Texas-
Austin,

9
L) Y]

2]

We’ve got fhe exp.ewienbe and m:wkéts.to help |
you cover the oil patch. Available in all states,

our program offervs sup

clients and competitive com

erior protection for your
missions for you. |

- $1,00(.). miminﬁﬁi'pf'dmium
¢ “A” rated market
s Broad Forr? CGL

* Limits to $ll million occurrence and
$2 million general aggregate

» Coverage also available for Control
of Welt and Inland Marine

T R T

VAN WAGONER

COMPANIES, INC.

1 K A1

AONRE Yily! s
1100 Jupiter Road, Suite 121
Plano, TX 75074

972-423-6614 » FAX 972-423-7770

1-800-727-9999 e www.vwCOS.COM

Qcto

ber 8, 2001 INSURANCE JOURNAL-TEXAS 23




